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Pensions and benefits law -- Pensions -- Administration of pensions -- Administration costs -- Ap
peals and judicial review of decisions -- Appeal by employer from successful appeals by its former 
employees and beneficiaries under its pension plan from two decisions of the Financial Services 
Tribunal allowed, judgl1'lent set aside, and decisions of Tribunal restored -- Pension plan amended 
to allow employer to pay plan expenses from pension fund and to take contribution holidays in re
spect of its funding obligations -- Standard of review of Tribunal's decisions was reasonableness-
In applying correctness standard, the Divisional Court erred -- Tribunal's decision with respect to 
contribution holidays was reasonable and was to stand -- Tribunal's decision to refuse to order Su
perintendent to refuse registration of the plan amendment was reasonable and was not to be dis
turbed. 

Administrative law -- Judicial review and statutory appeal -- Standard of review Con-ectness -
Reasonableness -- Appeal by employer from successful appeals by its former employees and benefi
ciaries under its pension plan from two decisions of the Financial Sen)ices Tribunal allowed, judg
ment set aside, and decisions of Tribunal restored -- Pension plan amended to allow employer to 
pay plan expenses from pension fond and to take contribution holidays in respect of its funding ob
ligations -- Standard of review of Tribunal's decisions was reasonableness -- In applying correct
ness standard, the Divisional Court erred -- Tribunal's decision with respect to contribution holi
days was reasonable and was to stand -- Tribunal's decision to refuse to order Superintendent to 
refose registration of the plan an'lendment was reasonable and was not to be disturbed. 

Appeal by Kerry (Canada) Inc. from successful appeals by its former employees and beneficiaries 
under its pension plan from two decisions of the Financial Services Tribunal. The plan was amend
ed in 1975, 1987 and 2000 to give Kerry the power to pay plan expenses from the pension fund. In 
2000, the plan was amended in order to introduce a defined contribution component. Existing plan 
members were given the option of remaining in the defined benefit component of the plan or con
vetting to the defined contribution compOnetlt. All new employees were required to participate in 
the defined contribution component of the plan. Stalting in 1985, Kerry took contribution holidays 
in respect of its funding obligations. By 2001, it had taken contribution holidays of approximately 
$1.5 million. From the plan's inception through to the end of 1984, the employer paid all plan ex
penses. Beghming in 1985, however, third Palty plan expenses were paid from the fund. Money 
from the fund was used to pay for approximately $850,000 of Plan expenses from 1985 to 2002. 
After the 2000 Plan runendments were introduced, the Committee asked the Superintendent of Fi
nancial Services to investigate alleged irregularities in the administration of the plan, ineluding the 
payment of plan expenses fi'om the fund and Kerry's contribution holidays. After investigation, the 
Superintendent issued a Notice of Proposal to make all order requiring Kerry to reimburse the fund 
for expenses paid from the fund after January 1, 1985, that were not incurred for the exelusive betl
efit of Plan members. The Superintendent also issued a second Notice of Proposal in which he pro
posed to refuse to order Kerry to pay the amounts to the fund that had been taken by way of contri-



bution holidays. KelTY sought a hearing before the Financial Services Tribunal on the Superinten
dent's proposed order in respect of plan expenses. The Committee sought a hearing on the Superin
tendent's proposed order in respect of contribution holidays. The Superintendent was a party to both 
hearings. The Tribunal held that all but a very few plan expcnses could be paid from the pension 
fund and that KelTY was entitled to take contribution holidays. The COlmnittee appealed both deci
sions to the Divisional Court, which largely overturned the Tribunal decisions. The Divisional Court 
also made a costs award requiring Kerry to pay the Committee's costs, on a partial indClmlity basis, 
of the second Tribunal hearing and the appeals to the Divisional Court. That award also required 
KelTY, as administrator of the Plan, to cause thc Fund to pay the balance of the Committee's costs of 
the appeals to the Divisional Court. KelTY appealed the judgment of the Divisional Court and the 
Committec cross-appealed. At issue was whether Plan expenses were properly paid from the Fund 
or was KelTY required to reimburse the Fund for them; could surplus pension funds be used to sat
isfy Kerry's contribution obligations in respect of the defined contribution componcnt of the Plan; 
and, did KelTY give proper notice to Plan members of the conversion option? Ifthe noticc was not 
sufficient, was KClTY required to issuc a new notice and was the Superintendent required to refuse to 
register the 2000 Plan; and, did the Divisional Court elT in its costs award? The cross-appeal issues 
included whether KelTY was required to remit contributions in respect of the defined benefit com
ponent of the Plan, and did the Tribunal have the power to order costs payable fi'om a pension fund? 

HELD: Appeal allowed and cross-appeal dismissed. The judgment of the Divisional Court in re
spect of Plan expenses, contribution holidays and costs were set aside, and decisions of the Tribunal 
were restored. The standard of review of the Tribunal's decisions was reasonableness. In applying a 
correctness standard, the Divisional Court elTed. A review of the Tribunal's decision on a reasona
bleness standard led to the conclusion that there was no basis for interference with that decision. 
The Tribunal considered the hust agreement and plan text separately, recognizing the differences 
between those documents. It focused on the relevant provisions in both and construed those provi
sions reasonably. Accordingly, the Tribunal's decision was reasonable and was to be restored. The 
Divisional Court erred in determining that to permit Kerry to pay the plan expenses from the fund 
amounted to a revocation oftmst. Payment of expenses to a third party did not fall within the defi
nition of revocation as no money was returned to the company. The Tribunal's decision with respcct 
to contribution holidays was reasonable and was to stand. The Tribunal approached the matter with 
caution and was clearly alive to the potential for misuse of surplus funds. The Tribunal's reasons 
made it clear why it was satisfied that no misuse OCCUlTed. The Divisional Court and the Tribunal 
cOlTectly concluded that Kerry was entitled to take contribution holidays, as its defined benefit pen
sion plan enjoyed an actuarial surplus, and the plan documentation did not explicitly provide that it 
was not entitled to do so. Kerry, as administrator of the pension plan, had a statntory obligation 
pursuant to s. 26(1) of the Pension Benefits Act to give notice ofthc plan amendment that created 
the conversion option. However, the notice related only to the conversion option, which was a sin
gle, discrete aspect of but one of the many amendments made in 2000. Accordingly, the Tribunal's 
detennination that the inadequacies in the notice did not cause the amended plan text to cease to 
comply with the Act was reasonable. The Tribunal's decision to refuse to order the Superintendent 
to refuse registration ofthe amendment or the 2000 Plan was reasonable and was not to be dis
turbed. There was nothing in the Tribunal's costs decision that walTanted interference by the Divi
sional COUli. 

Statutes, Regulations and Rules Cited: 



Courts of Justice Act, R.S.O. 1990, c. C.43, s. 134(1) 

Financial Services Commission of Ontario Act, 1997, S.O. 1997, c. 28, s. 24, s. 24(1) 

Pension Benefits Act, R.S.O. 1990, c. P.8, s. 6, s. 9, s. 10, s. 12, s. 18, s. 18(1), s. 18(1)(d), s. 22, s. 
22(1), s. 26, s. 26(1), s. 26(2), s. 26(4), s. 70(6), s. 87, s. 91, s. 91(1) 

Pension Benefits Regulations, R.R.O. 1990, Reg. 909, s. 9 

Statutory Powers Procedure Act, R.S.O. 1990, c. S.22, s. 17.1, s. 17.1(6) 

Trustee Act, R.S.O. 1990, c. T.23, s. 13(1), s. 23.1 

Appeal From: 

On appeal from the judgment dated March 15,2006, with rcasons reported at (2006),209 O.A.C. 
21, and order dated May 31,2006, with reasons reported at (2006), 213 O.A.C. 271, of the Divi
sional Court (Justice John G.J. O'Driscoll, Justice Peter G. Jarvis and Justice Anne M. Molloy). 

Counsel: 

Ronald J. Walker and Christine P. Tabbert for the appellant/rcspondent by way of cross-appeal. 

Ari N. Kaplan and Clio Godkewitsch for the respondents/appellants by way of cross-appeal. 

Deborah McPhail and Mark Bailey for the respondent/respondent by way. 
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1 E.B. GILLESE J .A.:-- The Supreme COUli of Canada has heard a number of major pension 
eases in the past decade. In its decisions, the Supreme Court has providcd much needcd guidance in 
this new and emerging area of law. As this case shows, however, a number of significant questions 
remain to be decided. 

2 This appeal addresses a number of those difficult questions, including the following. When is 
it acceptable for pension plan expenses to be paid from the pension fund? After a plan conversion, 
is it pennissible to use surplus assets in the defined benefit part of the pension plan to pay cun-ent 
service costs in respect of the defined contribution part of the plan? What constitutes proper notice 
of an adverse amendment? When and how are the courts entitled to interfere with a costs order of 
the Financial Services TribUllal? Does that Tribunal have the power to order costs payable from a 
pension fund? 

1. OVERVIEW 



3 In 1954, the Canadian Douglmut Company Limited! established a defined benefit pension 
plan for its employees (the "Plan"). The tenns of the Plan were contained in a pension plan text 
dated December 31, 1954 (the "original Plan text"). Funding for the pension was through company 
and employee contributions to a pension fund constituted as a trust (the "Fund"). 

4 A separate trust agreement, dated December 31, 1954, was entered into in relation to the 
Fund. The parties to the trust agreement were the Canadian Douglmut Company Ltd. and the Na
tional Trust Company Limited (the "original Trust agreement"). Subsequent trust agreements were 
entered into ii-om time to time, beginning in 1958. 

5 The Canadian Douglmut Company Ltd. later became DCA Canada Inc. Ken)' (Canada) Inc., 
the appellant, is the successor to DCA. The words "company," "employer" and "Keny" are used 
interchangeably hereafter to refer to Kerry and its predecessors. 

6 From inception, the role of trustee has been separate and distinct from that of the administra-
tion of the Plan. The trustee's role, and its rights and obligations, are contained in the various trust 
agreements executed by the trustee and the company. Administration ofthe Plan, however, has been 
by means ·of a Retirement Committee established by s. 4 of the original Plan text. 

7 There are approximately eigllty members ofthe Plan. TIle respondents are fonner employees 
of Keny (or its predecessor companies) and members ofthe Plan (the ItCommittee"). Celiain ofthe 
Committee members are fonner executives of the company who took the decisions with respect to 
expenses and contribution holidays about which they now complain. 

S The Plan is govemed by the Pension Benefits Act, R.S.O. 1990, c. P.8, as amended (the 
"Act"). 

9 The Fund has been in a surplus position for a great many years that is, there are more assets in 
the Fund than are needed to cover fully all ofthe Plan obligations. The Plan members have always 
received their full pension benefits and continue to do so. 

10 The Plan text has been amended and restated, from time to time. Of significance on this ap-
peal are the amendments made in 1975, 1987 and 2000 which purported, among other things, to 
give the employer the power to pay Plan expenses from the Fund. 

11 In 2000, the Plan text was amended in order to introduce a defined contribution component. 
Existing Plan members were given the option of remaining in the defined benefit component of the 
Plan or converting to the defined contribution component. All new employees were required to par
ticipate in the defined contribution component of the Plan. 

12 Statiing in 1985, the employer took contribution holidays in respect of its funding obliga-
tions. By 2001, it had taken contribution holidays of approximately $1.5 million. 

13 From the Plan's inception through to the end of 1984, the employer paid all Plan expenses. 
Bcginning in 1985, however, third patiy Plan expenses were paid fl.-om the Fund. These expenses 
were primarily the cost of actuarial, investment matlagement and audit services provided to the 
Plan. It is agreed that money fl:om the Fund was used to pay for approximately $850,000 of Plan 
expenses from 1985 to 2002. 

14 After the 2000 Plan atnendments were introduced, the COlmnittee asked the Superintendent 
of Financial Services to investigate alleged inegularities in the administration of the Plan, including 
the payment of Plan expenses fl:om the Fund and the employer's contribution holidays. 



15 After investigation, the SuperintendenP issued a Notice of Proposal to make an order re
quiring Kerry to reimburse the Fund for expenses paid from the Fund after January 1, 1985, that 
were not incurred for the exclusive benefit of Plan members. The Superintendent also issued a se
cond Notice of Proposal in which he proposed to refuse to order Kerry to pay the amounts to the 
Fund that had been taken by way of contribution holidays. 

16 Kerry sought a hearing before the Financial Services Tribunal (the "Tribunal") on the Su-
perintendent's proposed order in respect of Plan expenses (the "first Tribunal hearing"). The Com
mittee sought a hearing on the Superintendent's proposed order in respect of contribution holidays 
(the "second Tribuna] hearing"). The Superintendent was a party to both hearings. 

17 Kerry was largely successful at both Tribunal hearings. In a decision rendered after the first 
Tribunal hearing, the Tribunal held that all but a very few Plan expenses could be paid fi'om the 
Fund. In a second decision, the Tribunal held that Kerry was entitled to take contribution holidays. 

18 The Committee appealed both decisions to the Divisional Court. The Divisional Court heard 
the appeals together and issued a judgment which largely overturned the Tribunal decisions. It made 
a costs award requiring Kerry to pay the COlmnittee's costs, on a paliial indemnity basis, of the se
cond Tribunal hearing alld the appeals to the Divisional Court. That award also required Kerry, as 
administrator ofthc Plan, to cause the Fund to pay the balallCe of the Committee's costs of the ap
peals to the Divisional CoUti. 

19 Kerry appeals the judgment of the Divisional CoUti. The Committee cross-appeals. 

20 For the reasons that follow, I would allow the appeal and dismiss the cross-appeaL 

2. THE ISSUES 

21 The appeal raises the following four issues. 

(1) Were PI all expenses properly paid from the Fund or must Keny reimburse 
thc Fund for them? 

(2) Could surplus pension funds be used to satisfy Kerry's contribution obliga
tions in respect ofthe defined contribution component ofthe Plan? 

(3) Did Kerry give proper notice to Plan members ofthe conversion option? If 
the notice was not sufficient, must Kerry issue a new notice and must the 
Superintendent refuse to register the 2000 Plan? and 

(4) Did the Divisional Court err in its costs award? 

22 The cross-appeal raises two additional issues. 

(5) Must Kerry remit contributions in respect of the defined benefit component 
of the PI all? and 

(6) Does the Tribunal have the power to order costs payable from a pension 
fund? 

23 Before turning to these issues, however, the matter of the standard of review to be applied to 
the Tribunal decisions must be addressed. 

3. STANDARD OF REVIEW OF TRIBUNAL DECISIONS - GEN-



ERAL CONSIDERATIONS 

24 Following the Supreme Court of Canada's decision in Monsanto Canada Inc. v. Ontario 
(Superintendent of Financial Services), [2004] 3 S.C.R. 152, there can be no question that when 
healing appeals from Tdbunal decisions that involve pure questions oflaw, the court is to apply a 
standard of review of correctness. 

25 In Monsanto, the issue to be decided was the interpretation of s. 70(6) of the Act - a matter 
of pure law. Unlike Monsanto, however, most of the questions raised by this appeal and 
cross-appeal are not matters of pure statutory interpretation - they are polycentlic questions of 
mixed fact and law, many of which are highly technical and othcrs which involvc the exercise of 
discretion. 

26 In the reccnt case of Levis (City) v. Fraternite des policiers de Levis Inc., 2007 SCC 14, the 
Supreme Court of Canada made it clear that multiple standards of review can apply to different 
matters decided by a tribunal in the course of a single proceeding3

• This is so because the reviewing 
court must apply the pragmatic and functional approach to detemline the appropliate standard of 
review for each issue under appeal. 

27 Under the pragmatic and functional approach, in order to detennine the standard of review, 
the reviewing court must consider (1) the presence or absence of a privative clause, (2) the expertise 
of the decision maker relative to that ofthe court, (3) the purpose of any relevant legislative provi
sions, and (4) the nature of the question under review: Pushpanathan v. Canada (Minister of Citi
zenship and Immigration), [1998] 1 S.GR. 982 at paras. 29-38. 

28 In this appeal, the first factor remains unchanged regardless of the issue under consideration 
- there is a full statutory right of appeal to the Divisional Court pursuant to s. 91 of the Act and there 
is no privative clause. However, the other three factors -"relative expertise," Itlegislative provisions" 
and "nature of the question" - are not static. As the issues on this appeal raise questions of a differ
ent nature that engage the Tlibunal's expertise and the legislation in different ways, it is necessary to 
detennine the standard of review for each such decision by the Tlibunal. That will be done at the 
outset of the analysis on each issue. However, the following general comments on the 
Pushpanathcm factors apply to all and I set them out now to minimize repetition. 

29 Relative expertise - This factor requires the court to consider the expertise that the Tribunal 
brings to bear when deciding a particular matter compared to that of the courts. As Deschamps J. 
stated in Monsanto, Hre1ative expertise must be cvaluated in context and in relation to the specific 
questions lUlder review" (para. 9). 

30 In my view, the Tribunal has a greater relative expertise on questions conceming pension 
plan documents. In that regard, I would echo the COlmnents of Goudge lA. in Monsanto Canada 
Inc. v. Ontario (Superintendent of Financial Services) (2002), 62 O.R. (3d) 305 (GA.) at para. 29: 

TIle Act gives the Tribunal the central adjudicative role in the specialized admin
istrative structure set up to regulate pensions in Ontario. While the Tribunal deals 
with other regulated sectors in addition to pensions, the Financial Services 
Commission of Ontario Act requires that, to the extent practicable, members are 
appointed with experience and expertise in the regulated sectors and that they are 
assigned to cases which draw on that experience and expertise. Hencc the Tribu-



nal must be seen as having a relative expeliise in adjudicating questions relating 
to pensions. This points to a more deferential standard of review. 

31 Although Deschamps J. took a different view of the Tribunal's expertise in Monsanto, that 
view related to the Tribunal's expertise to decide a question of pure law. In my view, the opinion 
expressed by Goudge J.A., set out above, remains relevant to questions of mixed fact and law in
volving pensions4

• 

32 Legislative provisions - For several of the issues on appeal, there are no legislative provi-
sions that apply. On these matters, the provisions ofthe pension plan documentation dictate the re
sult. In such circumstances, greater deferencc is owcd to the Tribunal dccision than in situations 
such as Monsanto where a question of pure law was in issue. 

,,' ~J ' ' 

33 Nature of the Question - Many of the issucs to be decided on this appeal involve questions 
of mixed fact and law, which require the decision maker to apply a lcgal standard to a set of facts: 
Housen v. Nikolaisen, [2002] 2 S.C.R. 235 at para. 26. A less searching standard of review is ap-
propriate on questions of mixed fact and law than for matters of pure statutory interpretation. Simi- .1 
lady, greater deference is warranted for decisions involving the exercisc of discretion: Suresh v. 
Canada (Minister ofCif¥~nshiR. &; Immigration), [2002] 1 S.C.R. 3 at paras. 29-30. 

34 Accordingly, as will be seen, most of the Tribunal decisions under consideration in this ap-
peal are subject to review on a reasonableness standard. 

4. PAYMENT OF PLAN EXPENSES 

Overview 

35 From the Plants ineeption through to the end of 1984, the company paid all of the expenses 
incurred in administering the Plan and Fund. Beginning in 1985, however, all third-paliy Plan ex
penses were paid from the Fund. These expenses included fees for trustee, investment, accounting 
and actuarial services. Trustee fees are not in dispute in this appeal because, in 1994, the company 
accepted that it was responsiblc for all such expenses and repaid the Fund approximately $235,000. 
Hereafter, I will refer to the expenses paid from the Fund, whieh exclude trustee fees and expenses, 
as the nPlan Expenses. II 

36 The Tribunal held that, with one exception, it was pennissible for the Plan Expenses to be 
paid fi'om the Fund. The exception was for consulting fees of$6,455 paid for advice on the intro
duction of a defined contribution option to the Plan C'conversion option expenses ll

). Fees relating to 
the implementation of the conversion option, however, were held to be valid Plan Expenses. 

37 On appeal, the Divisional Comi reviewed the Tribunal's decision on a correctness standard. 
It reversed the Tribunal. The Divisional Comi held that the Plan provisions did not permit the Plan 
Expenses to be paid fi'om the Fund and that the Plan could not be validly amended to so provide. It 
stated that payment of the Plan Expenses fi'om the Fund constituted a partial revocation of the trust 
and that it was irrelevant whether the Plan Expenses were paid to the company or to a third party. 

38 With respect, I am of the opinion that the Divisional Comi erred in the standard of review 
that it applied. A review of the Tribunal's decision on a reasonableness standard leads to the conclu
sion that there is no basis for interference with that decision. Moreover, I would not disturb the Tri
bunal's decision on this issue, even if it were subject to review on a correctness standard. 

Standard of Review 



39 The Divisional Court held that the Plan expenses issue was a question oflaw to which the 
correctness standard applied. I disagree. Based on a consideration of the Pushpanathan factors, I 
conclude that the Tribunal decision on this matter ought to have been reviewed on a reasonableness 
standard. 

40 Relative expertise - Unlike Monsanto which decided a question of statutory interpretation 
without reference to the tenns of particular pension plan documentation, in this case the Plan docu
ments are the basis on which this issue must be decided. In construing those documents, the Tribu
nal members were required to draw on their knowledge and understanding of pensions. Although 
the Tribunal has no expertise relative to the courts in applying legal principles, it does have relative 
expertise in interpreting pension documentation. 

41 Legislative provisions - There are no provisions in the Act relevant to the payment of pen-
sion plan expenses. 

42 Nature of the question - To detennine whether the company was entitled to pay the Plan 
Expenses from the Fund, the Tribunal had to interpret the Plan documents applying legal principles. 
Although the Plan documents are not facts, they are specific to this Plan and these parties. A less 
searching standard of review is appropriate for this type of question than for matters of pure statu
tory interpretation. 

43 These tlu'ee Pushpanathan factors5 support treating the Tribunal decision with deference. 
Hence my view that the appropriate standard of review ofthe Tribunal decision on Plan expenses is 
reasonableness. 

Analysis 

a. The Tribunal decision is reasonable 

44 The Tribunal began by considering the provisions ofthe Trust agreements. It viewed the 
relevant provisions of the original Trust agreement as being no different than those in the 1958 
Trust agreement and thereafter referred to the provisions of the latter. 

45 The Tribunal noted that the Trust agreement served two purposes. The first is to establish a 
trust over funds contributed to the pension plan. The second is to set out the respective rights and 
obligations of the parties to the Trust agreement which, in the first instance, were the company, as 
Plan sponsor, and National Trust, as trustee. 

46 The Tribunal interpreted ss. 5 and 19 of the 1958 Trust agreement as requiring the company 
to pay the trustee's fees and any expenses that the trustee incurred in perfonnance ofthe trust. Those 
sections read as follows: 

5. The expenses incurred by the Trustee in the perJomzance oJits duties, including 
fees for expert assistants employed by the Trustee with the consent ofthe Com
pany and fees of legal counsel, and such compensation to the Trustee as may be 
agreed upon in writing from time to time between the Company and the Trustee, 
and all other proper charges and disbursements oj the Trustee shall be paid by 
the Company, and until paid shall constitute a charge upon the Fund .... 

19. The Trustee shall be entitled to compensation in accordance with the Schedule of 
Fees on pension and profit-sharing trusts of National Trust Company, Limited 
now in effect, which compensation may be adjusted from time to time based up-



on experience hereunder, as and when agreeable to the Company and the Trustee. 
Compensation payable to any successor trustee shall be agreed to by the Com
pany and such successor trustee at the time of its designation. Such compensation 
shall constitute a charge upon the Fund unless it shall be paid by the Company. 
The Company expressly agrees to pay all expenses incuned by it or by any Trus
tee in the execution of this Trust and to pay all compensation which may become 
due to any Trustee under the provisions of this Agreement. [emphasis added] 

47 The Tribunal noted that s. 1 ofthe 1958 Trust agreement stipulates that "[n]o pali of the 
corpus or income of the Fund shall ever revert to the Company or be used for or diverted to pU1lJOS
es other tha11 for the exclusive benefit of' the beneficiaries. The Tribunal also observed that nothing 
in the later trust agreements pUllJorted to modify the intent expressed in s. 1 that the Fund could be 
used only for the exclusive benefit of Plan beneficiaries. 

48 Section 11, the amendment provision in the 1958 Trust agreement, was subject to the same 
limitation. The releVallt part of s. 11 reads as follows: 

11. TIllS Agreement may be amended in whole or in part or be tenninated any time 
and £i'om time to time by an instrument in writing executed by the Company and 
the then Trustee; provided however that unless approved by the Minister ofNa
tional Revenue no such amendment shall authorize or permit any part of the 
Fund to be usedfor, or diverted to, purposes other thanfor the exclusive benefit 
of such el1'lp/oyees, or their beneficiaries or personal representatives as from 
time to time may be included under the Plan, and for the payment of taxes, as
sessments, or other charges as provided in Section 5 and Section 19 herein, pro
vided, it being understood that this proviso is not to be construed to enlarge the 
obligations of the Company beyond those assumed by it under the Plan. [empha
sis added] 

49 The TribU1lal then considered the Plan texts. It noted that the original Plan text contained no 
provision dealing with payment of Plan or Fund expenses. It considered the PI all amendments in 
1975, 1987 and 2000, all of which were directed at providing that reasonable Plan expenses would 
be paid from the Fund, and concluded that the alnendments were permissible so long as such ex
penses were, in accordance with the tenns ofthe Trust agreement, for the "exclusive benefit" of 
Plan members. 

50 The Tribunal hcard expeli evidence that the words "exclusive benefit" had no special meal1-
ing in the pension field. It also heard expert evidence that the Plan Expenses were for the exclusive 
benefit of Plan members because they were routine expenses essential to the continued operation of 
the Plan. 

51 The Tribunal considered the amendments made in respect of expenses in 1975, 1987 alld 
2000 to be consonant with the Plan and trust documents. It concluded that the amendments did not 
authorize the use of the Fund other than for the exclusive benefit of Plan members. In so conclud
ing, the Tribunal construed the words "exclusive benefit" as meaning "primary benefit." It explained 
that on a strict interpretation of those words, even payment of pension benefits to a member could 
be said to be other than for the exclusive benefit of Plan members as the payment benefited the 
company by virtue of discharging its obligation. The Tribunal concluded that the Plan Expenses, 
apart from $6,455 spent to obtain advice on the addition of the defined contribution option, were 



inculTed for the primary benefit ofthe Plan beneficiaries. It ordered KelTY to repay only the sum of 
$6,455. 

52 The Tribunal considered the Trust agreement and Plan text separately, recognizing the dif
ferences between those types of documents. It focused on the relevant provisions in both and con
strued those provisions reasonably. Accordingly, in my view, the Tribunal's decision was reasonable 
and it ought to be restored. 

b. Plan expenses are properly payable from the Fund 

53 Even if the Tribunal were required to be COlTect on this issue, I would not interfere with the 
result. 

54 I approach a determination of this issue in the following way. 

55 First, I looked to the Act to determine whether it contains any provisions that govern the 
payment of pension plan expenses. There are none. 

56 Next, I considered whether there are any principles oflaw, bust or otherwise, that would 
require the company to pay the Plan Expenses. I know of none. I understand busts to operate on the 
basis that expenses of the tIust are paid from the corpus of the trust unless the tIust agreement pro
vides otherwise. This understanding is reinforced by s. 23.1 ofthe Trustee Act, R.S.O. 1990, c. 
T.23, as am. by S.O. 2001, c. 9, Sch. B, s. 13(1), which pennits a bustee to pay expenses properly 
inculTed in carrying out the trust from the trust property or to seek indemnification from the bust for 
any such expenses. 

57 The Plan documentation (Trust agreement and Plan text) was then reviewed to detennine 
whether the matter of expenses had been addressed. If, in the documentation, the company under
took to pay the Plan Expenses, it must do so, unless that undertaking was validly amended. Absent 
such an undertaking, the company was under no legal obligation to pay such expenses. 

58 Pursuant to ss. 5 and 19 of the Trust agreement, set out above, the company undertook to 
pay the trustee's fees and expenses. Thus, as the company acknowledges, it is obliged to pay the 
trustee's fees and expenses. 

59 However, a properly administered pension plan requires a number of services in addition to 
those of a trustee, including actuarial, accounting and investment functions. The Plan text vests re
sponsibility for ensUling that such functions are fulfilled in the Retirement COlmnittee. The relevant 
pmis of s. 4 ofthe original Plan text read as follows: 

4. ADMINISTRATION OF THE PLAN 

The Plan shall be administered by a Retirement Committee consisting of at least 
three members appointed by the CompmlY .... 

The Committee shall have the right mld power, among other rights and powers, 

(a) to authorize payments of the benefits provided by the Plan; 
(b) to make and enforce uniform and non-discriminatory rules for the efficient 

administration ofthe Plml, to interpret the Plan and to decide finally and 



conclusively any questions that may arise in connection with the Plan sub
ject to the provisions ofthe Text of the Plan and of the Trust Agreement; 

(c) to emp.loy or appoint Actuaries, Accountants, Counsel (who may be Coun
sel for the Company) and such other services as it may require jrOln time 
to time in the administration of the Plan ... [emphasis added] 

60 The Plan text is silent in respect of payment of the Plan Expenses. Silence does not create a 
legal obligation on the company to pay. 

61 Neither the Trust agreement nor the Plan text placed an obligation on the company to pay 
the Plan Expenses. Based on those documents, the company is obliged to pay only the trustee fees 
and its expenses incuned in the execution of the trust As it did not undertake to pay the Plan Ex
penses, it had no legal obligation to pay for them. The fact that the company voluntarily chose to 
pay the Plan Expenses for a period of time does not create a legal obligation on it to continue to pay 
such expenses. 

62 It will be apparent from the foregoing that I disagree with the Divisional Court's view that 
because the 1958 Trust agreement speeified that taxes, interest and penalties were to be paid by the 
Fund but did not specify that the Plan Expenses were to be paid also fl.-om the Fund, it was reasona
ble to infer that the expenses were not payable fl.-om the Fund and to place the obligation to pay such 
expenses on the company. The company is responsible for the obligations that it undeliook; the 
failure of the original Plan documentation to directly address payment of the Plan Expenses does 
not lead to the conclusion that the company is obliged to pay for them. In accordance witl1 general 
trust practice and principles, the trust fund would bear such expenses. 

63 I make two responses to the argument that s. 11 ofthe Trust agreement precluded any 
amendment pe1111itting payment of the Plan Expenses from the Fund. This argument is based on the 
limitation in s. 11 that no amendment can be made that would pe1111it the Fund to be used other than 
for the exclusive benefit of the cmployees (the "limitation"). 

64 First, in my view, the limitation is directed at "true" amendments - that is, amendments 
which change a party's rights or obligations. As I have explained, the company was under no obli
gation to pay the Plan Expenses - they could have been paid from the Fund from the outset 
Amending the Plan text to reflect this made no change to the rights or obligations of any person so 
the limitation was not engaged. As a procedural matter, an amendment was required in order to 
change the Plan text to make it clear how the Plan Expenses were to be paid but that was an 
amendment in fom1, not substance. 

65 Second, s.11 expressly provides that it "is not to be construed to enlarge the obligations of 
the Company beyond those assumed by it under the Plan." The company was under no obligation to 
pay for the Plan Expenses. If the limitation in s. 11 is held to preclude an amendment that pet111its 
the Fund to be used to pay the Plan Expenses, the company will be forced to pay such expenses in 
order to ensure that the Plan continues. That means that s. 11 will have been used to enlarge the 
company's obligations beyond those that it had assumed under the Plan. Such a result is directly 
prohibited by that part of s. 11 which provides that it is not to be construed so as to enlarge the 
company's obligations. 

66 In light of this conclusion, it is UlU1ecessary to decide whether the Tribunal was COlTect in 
construing "exclusive benefit" to mean "primary benefit." 



67 Finally, I am of the view that the Tribwlal was COlTect in requiring the company to repay the 
Fund the sum of $6,455. It will be recalled that the money was paid for advice about the addition of 
the defined contribution option. In my vicw, the company obtained that advice for its own benefit, 
in order to detel111ine whether it wished to alter the stlllcture ofthc Plan. Even if the advice was ob
tained by the company in its role as the Plan sponsor, that does not mean that it was obtained on 
behalf of the Plan. It remains infonnation that thc Plan sponsor sought in order to detennine how it 
wished to proceed in tenns of the Plan structure. As the expense was that of the company, it is 
obliged to pay for it. 

c. No partial revocation of trust 

68 I disagree also with the Divisional Court's view that to pennit the company to pay the Plan 
Expenses from the Fund amowlted to a rcvocation of trust. Revocation is the return of (some or all 
of) the trust funds to the person who placed the funds in trust. So, for example, revocation occurs 
when an employer withdraws surplus monies from a pension fund. Payment of expenses to a third 
party does not fall within that definition as no money was returned to the company. 

69 The Divisional Court relied on this court's recent decision in Markle v. Toronto (City) 
(2003),63 O.R. (3d) 321 in concluding that payment of the Plan Expenses amounted to a partial 
revocation. In that case, this court held that the right to amend a pension plan did not entitle the City 
of Toronto to recover contributions that it had made, even where the recovery was for services that 
the City had provided to the Plan. 

70 Markle, however, is very different factually from the present case. As will be seen, the result 
and reasoning in Markle are consistcnt with the notion of revocation articulated above and with my 
conclusion that causing the Fund to pay for third party expenses incun'ed by the Plan does not 
amount to revocation. 

71 In Markle, the City enacted a by-law to provide pension benefits for its pennanent employ-
ees. The by-law created a contributory, defined benefit plan. Contributions were hcld in a trust flwd. 
Administration of the plan was vestcd in a board of trustees. The board oftrustees was responsible 
for all aspects of administering the plan and fund. Thus, the board was responsible not only for 
holding the plan funds but also for investing the funds, paying benefits and appointing the plan ac
tuary and accountant. 

72 The by-law stipulated that the City would bear all expenses inculTed by the board. It also 
provided that the City had the right to amend the by-law "provided always that no such amendment 
shall entitle [the City] to recover any contribution whatever made by it into the [fJund." 

73 The City provided administrative scrvices to the plan. In 2001, it enacted a by-law (the "later 
by-law") which purpolied to have the cost of those services paid from the fund. The City then sent 
the board an invoice for $181,333.40. 

74 The board applied for a detennination ofthe legality of the later by-law. At first instance 
and on appeal, it was held that the later by-law was invalid, in part because it amounted to a partial 
revocation of trust. 

75 There are three critical differences between Markle and the present case. 

(1) In Markle, the by-law specified that no amendment could pennit the City 
to recover "any contribution whatever" that it made to the pension fund. 



5. 

The later by-law purported to allow the City to recover contributions, albe
it as compensation for services rendered. That is, the later by-law purport
ed to do that which was directly prohibited in the original by-law. 

In the present case, there was no provision making the company responsi
ble for the Plan Expenses, so later amendments pemlitting such expenses 
to be paid from the Fund are not in conflict with original plan documents. 
The only obligation placed on the company, which came from the original 
Trust agreement, was to pay for trustee fees and expenses incun'ed in the 
execution of the trust; the company acknowledges that obligation and con
tinues to meet it. 

(2) In Markle, if the later by-law had been held valid, the City would have 
been returned part of its contributions to the hust fund. I recognize that the 
character of the money changed in that the City made payments to the fund 
by way of contribution but it would have received money from the fund as 
compensation for the administrative services it had rendered. Nonetheless, 
the return of money to the City falls within the definition of revocation, 
namely, the return of trust funds to a person who has placed funds in the 
trust. In the present case, KelTY is not asking that money from the trust 
fund be returned to it. It is asking that the Plan pay for expenses it incurred 
on behalf of Plan members. 

(3) The expenses at issue in the present appeal were not in issue in Markle. It 
is clear from the trial decision in Markle6 that the board was not challeng
ing the provision in the by-law that provided that third party services were 
to be paid from the pension fund; it questioned payment for services ren
dered by the Plan sponsor. Here, the company asks for no funds - payments 
are only for third party services. 

APPEAL AND CROSS-APPEAL IN RESPECT OF 
CONTRIBUTION HOLIDAYS 

Overview 

76 It will be recalled that the company established a defined benefit pension plan for its em-
ployees in 1954 and that the Plan was funded through employer and employee contributions which 
were held in a trust fund. The initial beneficiaries ofthe Fund were employees and retired employ
ees, their beneficiaries or estates, and their contingent annuitants (s. 22 of the original Plan text). 

77 In 2000, the Plan was amended to add a defined contribution component. The effect of the 
2000 amendments was to create two categories of Plan members - those in the defined benefit 
component and those in the defined contribution component. 

78 In 1999, existing Plan members who would be active members ofthe Plan on January 1, 
2000, were given a one-time option to convert their defined benefit entitlement to a defined contti
bution entitlement. Those who did not elect to convert remained as members ofthe defined benefit 
component of the Plan (!!Part 1 members"). After January 1,2000, all new employees were required 
to participate in the defined contribution component of the Plan. The pre-2000 Plan members who 



exercised the conversion option together with the new Plan members who were in the defined con
tribution component of the Plan are tenned "Part 2 members. " 

79 Funds contributed to the defined contribution component of the Plan were held by the 
Standard Life Assurance Company pursuant to an insurance contract. When a Part 2 member re
tires, the accumulated contributions held by Standard Life to that member's benefit are used to pur
chase a life almuity for the member. The payments from the life almuity are the member's pension. 

80 The employer began taking contribution holidays in 1985. It continued to do so after the 
Plan was amended in 2000 for both Part 1 and Part 2 members. The contribution holidays were 
taken through use of the actuarial surplus in the Fund which had accmed when the Plan was a de
fined benefit plan only. 

81 The Committee asked the Superintendent to refuse to register the 2000 Plan on the basis 
that, among other things, the provisions in the 2000 Plan text that pennitted the company to take 
contribution holidays in respect of Pali 2 members were contrary to the Tmst agreement 
("cross-subsidizationlt

). It also challenged the right ofthe company to take contribution holidays in 
respect of the defined benefit component of the Plan. 

82 The Tribunal held that the provisions in the 2000 Plan pennitting cross-subsidization were 
inconsistent with the tenns ofthe Trust agreement. It concluded, however, that the conflict could be 
resolved by amending the 2000 Plan to designate Part 2 members as Fund beneficiaries. It would 
have pennitted registration of the 2000 Plall so long as it had been amended to make the Part 2 
members beneficiaries ofthe Fund. 

83 The Tribunal also held that the company was entitled to take contribution holidays in respect 
of the Part 1 members. 

84 The Divisional Court set aside the Tribunal's decision in respect of the cross-subsidization. 
It viewed the 2000 amendments as having created two pension plallS and funds and held that 
cross-subsidization was impennissible - that is, Kerry could not use surplus money in the Fund to 
satisfY its contribution obligations in respect of the Part 2 members. Consequently, the Divisional 
COUli ordered the Superintendent to refuse registration of the 2000 Plan. 

85 Like the Tribunal, however, the Divisional COUli held that the contribution holidays taken in 
respect ofthe defined benefit component ofthe Plan were acceptable. 

86 Kerry appeals and asks that the cross-subsidization decision of the Tribunal be restored. 

87 The COlmnittee cross-appeals; it seeks an order requiring Kerry to remit the amounts that it 
has taken by way of contribution holidays in respect of the defined benefit component of the Plan. 

88 The appeal and cross-appeal are dealt with in separate sections, below. 

89 Before tul11ing to that analysis, I will consider the standard of review on the issue of contri-
bution holidays; this reasoning applies to both the appeal and cross-appeal. As will be seen, unlike 
the Divisional Court which applied a standard of correctness to the Tribunal's decisions on contribu
tion holidays, in my view, those decisions are subject to review on a reasonableness standard. As 
the Tribunal's decisions are reasonable, they should be pennitted to stand. Moreover, as I explain, 
even if those decisions must be con'ect, I would not interfere with them. 

Standard of Review 



90 Again, the Pushpanathan factors must be considered to detennine the standard of review 
applicable to the question of whether the employer was pennitted to take contribution holidays. 

91 For the same reasons as those given in respect ofthe standard of review on the issue of Plan 
expenses, in my view, the standard of review on the question ofthe pennissibility of the contribu
tion holidays is reasonableness. This issue, like that of Plan expenses, required the Tribunal to in
terpret the Plan documents, a matter on which they have relative expertise. This issue, like that of 
Plan expenses, is specific to this Plan and these parties and warrants a higher degree of deference 
than do matters of pure law; it is not a mattcr of pure statutory interpretation, a mattcr on which the 
Tribunal is required to be correct. And, again like the situation in respect of Plan expenses, there are 
no statutory provisions goveming this issue. 

92 Accordingly, the Tribunal's deeisions on eontribution holidays are to be reviewed on a rea-
sonableness standard. 

6. CONTRlBUTION HOLIDAYS IN RESPECT OF THE DEFINED 
CONTRIBUTION COMPONENT OF THE PLAN (APPEAL) 

93 The Tribunal accepted the COlllnittee's argument that pennitting cross-subsidization was 
inconsistent with the provisions of the Trust agreement. It explained this conelusion as follows. The 
trust provisions permitted the Fund to be used or diverted only for the "exclusive benefit of" Fund 
beneficiaries. The 2000 Plan confined the Fund beneficiaries to Part 1 members. That is, it did not 
make Part 2 members beneficiaries of the Fund. Thus, use of the Fund by means of a contribution 
holiday in respect ofPali 2 members was ineonsistent with the Trust agreement requirement that the 
Fund be used only for the exelusive benefit of Fund beneficiaries. 

94 However, the Trust agreement also provided that beneficiaries of the Fund were those per-
sons designated under the Plan (s. 1). Under the tenns of the Plan, it was possible to designate Part 
2 members as beneficiaries of the Fund. Thus, the Tribunal held that the contribution holidays in 
respect of Part 2 members were pennissible so long as the Plan was amended to designate Pali 2 
members as beneficiaries of the Fund, with effeet from January 1,2000. 

95 The Tribunal rejected the argument that Aegon Canada Inc. v. ING Canada Inc. (2003), 179 
O.A.C. 196 (C.A.) precluded this result. In Aegon, two separate pre-existing plans - one in a surplus 
position and the other in deficit - were merged as a result of the amalgamation ofNN Life Insurance 
Company of Canada alld Halifax Life Insurance COmpallY of Callada. The plans were merged sub
jeet to the condition, imposed by the Pension COlllllission of Ontario, that the assets and liabilities 
of eaeh pI all were to be accounted for separately in the merged plan. The pension plan that was in 
surplus was subjeet to a trust in favour of the plan members. This court held that no part of the as
sets of the fund in surplus could be applied to meet the liabilities associated with the other fund 
without breaching the hust in favour of the beneficiaries of the fund in surplus. 

96 The Tribunal distinguished Aegon on the basis that in the present ease, there was a single 
plall formed with the intention of benefiting all of the companyts employees, present and future. 

97 In my view, the Tribunal's decision is reasonable alld ought to stand. In reaching this con-
clusion, it is impOliant to note the caution with which the Tribunal approached this matter. The Tri-



bunal was clearly alive to the potential for misuse of smplus funds and its reasons make it clear why 
it was satisfied that no misuse was occasioned in the present case. 

98 However, even if the Tribunal must be conect on this matter, I see no basis on which to in-
telfere with its decision. 

99 This conclusion flows from the following five points. 

100 First, nothing in the original Plan and Trust documents prohibited the taking of contribu-
tion holidays. Consequently, as I explain more fully in the following section, Schmidt v. Air Prod
ucts of Canada Ltd., [1994J 2 S.C.R. 611 provides that the company has the right to use the actuari
al surplus to fund its contributions while the Plan is ongoing. It is significant to note that Schmidt 
establishes that right even where, as here, the trust agreement provides that the fund is to be used 
exclusively for the benefit of plan members. 

101 Consequently, to the extent that the Divisional Court's decision is premised on the notion 
that the Plan members were entitled to surplus while the Plan was ongoing, I respectfully disagree. 
Schmidt makes it clear that members of a pension plan have no entitlement to the actuarial surplus 
in an ongoing pension plan. Justice Cory explained in Schntidt that members in plans with exclusive 
benefit language or the equivalent are entitled to "two distinct types" of benefits: the benefits prom
ised under the pension plan and the right to share in surplus remaining on plan tennination (654-5). 

102 Second, s. 9 of the Pension Benefits Regulations, R.R.O. 1990, Reg. 909, provides that af
ter a plan conversion, surplus can be used to fund employer contributions. Section 9 reads as fol
lows: 

9. If an amendment to a pension plan with defined benefits converts the defined 
benefits to defined contribution benefits, the employer may offset the employer's 
contributions for nonnal costs against the amount of surplus, if any, in the pen
sion fund after conversion. 

103 Although the Plan has introduced a defined contribution component, rather than been fully 
converted, this provision confinns that an employer is entitled to use the actuarial surplus to fund 
contributions where a defined benefit anangement is not maintained. 

104 TIlird, the company was at liberty to introduce a new category of Plan member: there is 
nothing in law or the Plan documentation to prevent such an action. The Plan text expressly pennits 
the company to unilaterally amend the plan (s. 22). Thus, the company could amend the Plan to in
troduce a new category of member. So, for example, if there were prot-time employees for whom 
the company wished to provide a pension, it could create a new category of members and permit the 
part-time employees to become Plan members in that category. 

105 Fourth, ifthe company introduced a new category of Plan member, it would be entitled to 
take contribution holidays in respect of that new category (Schmidt). The fact that overall Plan 
membership was expanded through inclusion ofa new category of member would not alter the 
company's right to take contribution holidays. 

106 Fifth, cross-subsidization is not prohibited by the Trust agreement. What is prohibited is 
the use of the Fund for other than the exclusive benefit of Fund beneficiaries. Once the Prot 2 
members are designated Fund beneficiaries/ use of the Fund's surplus by way of contribution holi-



days in respect of them meets the requirement that the Fund be used exclusively for the benefit of 
Fund beneficiaries. 

107 Once the 2000 Plan is amended to designate the Part 2 members as beneficiaries of the 
Fund, the entitlement of members would be as follows: 

Part 1 members - pension benefits are paid from tlle Fund. 
Part 2 members - pension benefits are paid from the funds in the member's 
account, at the time of retirement, with Standard Life (through the pur
chase of an annuity). 
On Plan termination - both Part 1 and Part 2 members are entitled to lay 
claim to the Fund's surplus. 

108 In short, Part 2 members would receive their pension benefits from their accounts with 
Standard Life but would have the same right as Part 1 members to make a claim to any surplus in 
the Fund, on Plan termination. 

109 I recognize that the pre...;;ent case was not simply the introduction of a new category of Plan 
member - it also created a new funding alTangement for the payment of pension benefits for the Part 
2 members. Thus, it must be asked, does that change the foregoing analysis? The answer to that 
question is "no," so long as the Part 2 members are made Fund beneficiaries. 

110 Why is that? Why can the Fund be used for the benefit of Part 2 members when the surplus 
in the Fund accrued prior to some of them becoming Plan members?8 The answer lies in the Plan 
documentation. Read as a whole, it is apparent that: (1) the Plan and Fund were created to benefit 
all full-time employees; and (2) it was intended that all full-time employees would become mem
bers of the Plan and beneficiaries of the Fund. The Plan documents created an "open" pension plan 
in the sense that it was designed for employees, an ever-changing class with some employees leav
ing before retirement and new employees joining. Because employment is not static so neither is 
membership in the Plan. It does not matter whether new members arrive one at a time or as a group, 
the Plan was designed to pennit them to become Plan members and Fund beneficiaries. 

111 Finally, I do not see the introduction of the defined contribution component to the Plan as 
creating a second plan. In this regard, I disagree with the Divisional Court. In my view, a single 
plan remained after the introduction of the defined contribution component. The fact that the Plan 
consisted of two components does not mean that a new plan was created for Part 2 members. Con
trol, management and administration of the Plan remained with the Retirement Committee and the 
company, as Plan administrator. The fact that pension benefits were payable from the Fund in the 
case of Part 1 members and from annuities in the case of Part 2 members does not lead to the con
clusion that there were two different plans, particularly as both Pali 1 and Part 2 members have a 
claim to any Fund surplus remaining on Plan tennination. 

112 On this view, I do not see Aegon as relevant to the instant case. Aegon was about the mer-
ger of two existing independent pension plans. This is not a plan merger case: the same Plan con
tinued to exist although it had two components and two categories of members. Put another way, it 
was the unexpected liabilities presented by merger with a second plan that led to the need for seg
regation in Aegon. Absent segregation, the Halifax Plan members' rights would have been dimin
ished by the addition of a new category ofbeneficiaries whose membership was not contemplated at 



the time the Halifax Plan was ereated. In the instant case, however, the new category of member 
was contemplated from the outset as the Plan was designed for all full-time employees. 

113 Accordingly, while my reasoning differs from that ofthe Tribunal, I arrive at the same re-
sult. Consequently, even if the Tribunal had to be correct on this matter, its decision should be rein
stated. 

7. CONTRIBUTION HOLIDAYS IN RESPECT OF THE DEFINED 
BENEFIT COMPONENT OF THE PLAN (CROSS-APPEAL) 

114 On cross-appeal, the Committee argues that the Divisional Court erred in concluding that 
Kerry was entitled to take contribution holidays in respect of the defined benefit component of the 
Plan. The Committee submits that the terms of the original Trust agreement prohibit contribution 
holidays and that amendments made in 1965 explicitly pennitting contribution holidays are invalid 
because they constitute a partial revocation of the Fund. 

115 Kerry submits that the Divisional Court and the Tribunal correctly concluded that the Su-
preme Court of Canada's decision in Schmidt, supra, establishes that it was entitled to take contlibu
tion holidays. I agree. 

116 In my view, there is no question but that Kerry's contribution holidays in respect of the de-
fined benefit component of the Plan were pemlissible. Schmidt establishes that an employer may 
talce contribution holidays when a defined benefit pension plan enjoys an aetuarial surplus, unless 
the plan documentation explicitly provides otherwise. A specific formula for calculating the em
ployer's annual contribution is an example of such a provision. However, if an employer's contribu
tion is to be determined by an actuarial calculation of tlle amount necessary to fund promised bene
fits, a contribution holiday is pennissible. Thus, the Plan documentation must be examined to de
ten nine whether Kerry was entitled to take contribution holidays. 

117 Kerry's funding obligation, as set out in s. 14(b) of the original Plan text, requires Kerry to 
contribute the amount necessary to fund current and future benefits. Section 14(b) rcads as follows: 

(b ) Contributions by the Company 

In addition to contributing the full cost of providing the Past Service re
tirement incomes referred to in Section 13(a) of this Plan, the Company 
shall also contribute, in respect of Future Service benefits, such amounts as 
will provide, when added to the Member's own required contributions, the 
Future Service retirement incomes refen'ed to in Section 13 (b) of the Plan. 

118 Section 14(b) does not contain a fonnula by which Kerry's contributions are detennined. 
Although no explicit reference is made to actuarial calculations, there is no other means by which 
Ken'y's contlibutions could reasonably be detennined. Section 14(b), therefore, implicitly permits 
Kerry to take contribution holidays by limiting its contribution obligation to the additional amount 
needed to pay current and future benefits, if any. When no such amount is needed, Kerry is not ob
ligated to contribute. 



119 As a result of this detennination, it is unnecessary to decide the second question raised by 
tile COlmnittee, namely, whether the 1965 amendments pennitting contribution holidays were inva
lid. Because the original Plan text pennits the employer to take contribution holidays, the 1965 
amendment does nothing but make tilat right explicit. 

120 The Committee makes several additional arguments against Kcn-y's right to take contribu-
tion holidays. 

121 First, it submits that in other cases, language similar to that in s. 14(b) has been held to 
amount to a fonnula for determining an employer's contribution, and thus to preclude the taking of 
contribution holidays. It points to C. U.P.E., LocaliOOO v. Ontario Hydro (1989), 68 O.R. (2d) 620 
(C.A.); Trent University Faculty Association v. Trent University (1997),35 O.R. (3d) 375 (C.A.); 
Hockin v. Bank o/British Columbia (1995), 123 D.L.R. (4th) 538 (B.C.C.A.); and Chateauneufv. 
T.s.c.o. o/Canada Ltd. (1995), 124 D.L.R. (4th) 308 (Que. C.A.), as examplcs. 

122 Those cases, however, are fundamentally different. In those cases, the pension plan docu-
mentation contained a fom1Ula by which the employer's annual contribution was calculated: the em
ployer was to pay the difference between fue employees' contributions and the benefits either ac
crued or paid out in a given year. As previously mentioned, s. 14(b) is not such a fonnula. It re
quires Ken'y to contribute the amount needed to ensure that fue Fund will be able to pay the cun-ent 
and future benefits owed to Plan members. This requires a detemlination of the amount needed to 
ensure timt the Fund remains adequately funded rather than the amount needed to pay benefits in the 
cun-ent year. This distinction was recognized by LcBel J.A. (as he then was) in Chateauneu/as in
tegral to dctennining whether a pension plan pemlits contribution holidays (401-2). 

123 Second, the Committee argues that contribution holidays are prohibited by the tenns of the 
Plan. It asserts that the Divisional COUlt failed to appreciate that although contributions do not be
come Palt ofthe corpus of the FUlld until paid, the requirement that Ken-y make ongoing contribu
tions is a separate trust obligation imposed by the Plan. As just explained, fue Plan does not create 
such an obligation. Further, this submission is inconsistent with Schmidt. Beneficiaries of a defined 
benefit pension plall are entitled to fue benefits promised by the plan, and may be entitled to any 
surplus actually remaining on plan te1111ination. They do not have a claim to any notional surplus 
that exists while fue plan is ongoing. (See Schmidt at 654-5.) It follows that the Plan members Call
not compel the employer to malce additional contributions to preserve or increase the actualial sur
plus. It would be inconsistent with both tlle result and the reasoning in Schmidt to find that Kerry is 
obliged to make contributions while the Fund enjoys an actuarial surplus, given tile language of s. 
14(b). 

124 Third, the COlmnittee submits that contribution holidays constitute all impennissible paltial 
revocation of trust. It argues that Kerry has made a binding promise, which it camlot unilaterally 
alnend or revoke, to alienate certain property to the Fund. Again, this argument runs squarely con
trary to the tenns of the Plall. Section 14(b) does not contain an unconditional promise that Ken-y 
would alienate propClty to the Fund. The promise is that Ken-y would malce contributions when 
necessary. Further, it is only after money is contributed to the pension trust fund that it becomes 
trust property and, therefore, subject to the possibility of revocation. 

125 Finally, the Committee argues that clauses pennitting contribution holidays should be con-
strued nan-owly because there is a strong policy interest in requiring companies to make ongoing 
contributions to protect employees against the employer's potential future financial hardship. 



Schmidt is a full answer to this argument. Kerry is required by s. 14(b) to make only those contribu
tions necessary to ensure the Fund can pay all bencfits. It is legally entitled to take contribution 
holidays so long as that obligation is met. I would add that there is nothing in the record to support 
such an argument in this case. There is no evidence to suggest that Kerry would be unable to make 
any fhture contributions that might be required or that the Fund will be unable to pay benefits owed. 
In fact, given the continuing surplus position of the Fund, the evidence is to the contrary. 

8. NOTICE OF CONVERSION OPTION 

Overview 

126 In November 1999, Kerry gave notice to its employees that they had a one-time option to 
convert the value of their defined benefit entitlement, as of January 1, 2000, to a defined contribu
tion arrangement. The notice advised that the option had to be exercised by December 15, 1999, and 
that any such exercise would have the effect of eliminating pension entitlement under the existing 
defined benefit plan. 

127 For various reasons, including that KelTY had given allegedly inadequate notice about the 
conversion option, the Committee asked the Superintendent to refuse to register the 2000 Plan. 

128 The Superintendent refused to take the action requested by the Committee; consequently, 
the Committee asked for a hearing before the Tribunal in relation to this matter. 

129 At the Tribunal hearing, the Committee renewed its complaint in relation to the notice and 
asked the Tribunal to direct the Superintendent to refuse registration of the 2000 Plan. 

130 The Tribunal found that there were "shortcomings" in the "disclosure" process that raised 
questions as to whetllct· the employees had been given adequate information about the conversion 
option. However, it held that any such shortcomings were insufficient to constitute grounds on 
which the Superintendent could refuse to register the 2000 Plan. The Tribunal found it unnecessary 
to decide whether Kerry was obliged to give notice of the conversion option. 

131 The Divisional Court held that Kerry, as administrator of the Plan, had a duty to give notice 
to all affected parties, including fonner employees who were beneficiaries under the original Plan, 
of all of the proposed changes that would take place as a result of the 2000 Plan amendments and 
that it failed to give proper notice. It relied on ss. 22 and 26(1) of the Act in arriving at this conclu
SlOn. 

132 The Divisional Court also reasoned that the failure to give propct' notice amounted to a 
failure to administer the Plan in accordance with the Act. Relying on ss. 18 and 87 of the Act, the 
Divisional Court held that the Superintendent erred in failing to refuse registration of the 2000 Plan 
and it so ordered. 

133 Ken, argues that the Divisional Court erred in finding that inadequate notice had been 
given. 

134 The Superintendent argues that the Divisional Court erred in ordering him to refuse regis-
tration of the 2000 Plan. 

135 To resolve the matters raised by the patties in respect of tlns issue, three questions must be 
addressed. These are: 



i. Was Kerry, as administrator of the Plan, required by the Act to give notice 
ofthe amendment that created the conversion option? 

ii. If so, was adequate notice given? and 
iii. Was the Divisional Court correct in ordering the Superintendent to refuse 

to register the 2000 Plan? 

Stan{lard of Review 

136 In my view, the appropriate standard of review must be detennined for each of the three 
questions. My intent is not to overly complicate this matter. But, as explained above, Levis makes 
clear that multiple standards of review can apply to different matters decided in a single proceeding. 
And, considering these questions on the pragmatic and functional approach established by 
Pushpanathan, it is apparent that the three questions are each of a different nature and may engage 
the Tribunal's expertise and thc Act in diffcrent ways. 

137 The first question - whether notice was required - depends on interpreting s. 26( 1) of the 
Act to detennine whether it applies to the convcrsion option amcndment. Although this is a question 
of mixed fact and law, its outcome depends on the proper interpretation of s. 26(1). As Monsanto 
makes clear, the court's expertise exceeds that of the Tribunal in matters of statutory interpretation. 
In addition, if s. 26(1) applies, the Superintendent must require the administrator to give notice un
less the limited circumstances set out in s. 26(4) are found to exist, in which case he can choose to 
not require transmittal ofthe notice. Thus, while recognizing that s. 26(4) creates a limited discre
tion in the Superintendent, in my view, s. 26(1) is better understood as mandatory in nature. A 
weighing ofthese factors leads me to conclude that the standard of review for the first question is 
correctness. 

138 Different considerations apply in respect ofthe second question, however. Whether the no-
tice that was given was adequate is a question of mixed fact and law: it involves the application of 
the legal standards for notice to the particular facts of this case to detennine whether the legal re
quirements have been met. For reasons similar to those given in respect of the issues of Plan ex
penses and contribution holidays, this question is subject to review on a standard of reasonableness. 

139 The third question revolves around a discretionary decision of the Tribunal. As has been 
noted, where the decision involves the exercise of discretion, greater deference is owed: see Suresh, 
supra. As the Act expressly pennits the Superintendent (and the Tribunal, if a hearing is convened) 
to decide whether it is appropriate to refuse registration, a more deferential standard of review is 
called for. Consequently, the decision ofthe Tribunal in respect ofthe third question is also, in my 
view, reviewable on a reasonableness standard. 

140 It is unclear what standard of review the Divisional Court applied when reviewing the Tri-
bunal's decision on these matters. While nothing is said explicitly in this regard, it appears that the 
Divisional C0U11 considered the questions as a single matter and applied a standard of COITectness9

• 

Analysis 

a. Was there a statutory duty to give notice? 

141 Section 26 of the Act govel11S adverse amendments. Section 26(1) stipulates tllat if an ad-
ministrator applies for registration of an amendment that would reduce benefits or "adversely affect 



the rights or obligations of a member or fonner member, II the Superintendent shall require the plan 
administrator to transmit notice to specified persons. Section 26(1) reads as follows: 

26(1) If the administrator of a pension plan applies for registration of an 
amendment to the pension plan that would result in a reduction of pension bene
,fits accming subsequent to the effective date of the amendment or that would 
otherwise adversely affect the rights or obligations of a member or fonner mem
ber or of any other person. entitled to payment from the pension fund, the Super
intendent shall require the administrator to transmit to such persons as the Su
perintendent may specify a written. notice containing an explanation of the 
amendment and inviting comments to be submitted to the administrator and the 
Superintendent, and the administrator shall provide to the Superintendent a copy 
ofthe notice and shall celiify to the Superintendent the date on which the last 
such notice was transmitted. [emphasis added] 

142 In my view, Kerry, as administrator of the pension plan, had a statutory obligation pursuant 
to s. 26(1) of the Act to give notice of the Plan amendment that created the conversion option. 

143 The Act provides that pension plans must be registered (s. 6). To be registered, among oth-
er things, the plan administrator must file copies of all plan documentation with the Superintendent 
(ss. 9 and 10). The obligation to ensure that pension plan documentation is filed for registration is 
ongoing; the plan administrator must apply to the Superintendent for registration of all plan 
amendments (s. 12). 

144 In my view, a conversion from a defined benefit plan to a defined contribution plan is an 
adverse amendment within the meaning of s. 26(1 )10. Why? Because of the unceliainty and risk for a 
plan member that such a change brings about. Unceliainty arises beeause the pension plan changes 
from one in which a plan member receives a guaranteed, defined pension benefit to one in which 
the amount that will be received is unknown until retirement. Risk increases because the plan 
member bears the full risk of loss or diminution if the defined contribution investments do not per
form well. Although a conversion to a defined eontribution plan does not necessarily result in a re
duetion in benefits, sueh a result ean oecur. Because of that risk and the unceliainty as to the quan
tum of the pension benefit to be received, it seems to me that an amendment that eonvelis a defined 
benefit pension plan to a defined contribution plan is within the purview of s. 26(1). The intent of s. 
26(1) is to ensure that plan members are apprised of changes to their pension plan that may ad
versely affect their rights. As the change to a defined eontribution plan could have that effect, the 
Superintendent was obliged to require Kerry, qua administrator, to transmit notice. 

145 I recognize that in the present case the Plan was not actually eonvelied. Rather, existing 
Plan members were given the option to conveli. However, in order to meaningfully exercise that 
option and in light of the potentially adverse eonsequences that can arise ifthe option is exercised, 
the Plan 111embers need proper infonnation. Thus, in my view, notice is required pursuant to s. 
26(1). 

146 The Divisional Couli linked the obligation to give notice flowing fro111 s. 26(1) of the Act 
to s. 22 ofthe Aet. With respect, I do not see s. 22 as relevant to the question of whether notice of 
the conversion option was required. Seetion 22 specifies the standard of care owed by an adminis
trator in the administration and investment of the pension fund ll

• 



b. Was adequate notice given? 

147 When detennining whether adequate notiee has been given, two questions must be asked: 
(1) was the content of the notice accurate and suffieient? and (2) were all affected parties given no
tice? TIle latter question may be subject to modifieation in the pension context because s. 26(1) of 
the Act gives the Superintendent the power to specify the persons to whom notice must be given. 

148 TIle Divisional COUli found that the content of the notice was inadequate beeause it failed 
to disclose all of the changes that the 2000 amendments would make to the Plan, including the fact 
that "cross-subsidization" would occur. With respeet, that finding does not cOlTespond to the matter 
in issue. The question was whether KelTY gave adequate notice of the conversion option; the ques
tion was not whether KelTY had given adequate notice of all ofthe 2000 Plan amendments, includ
ing its intended use of surplus assets. The question of adequaey of notiee of the latter matters does 
not arise unless it has first been decided that s. 26(1) requires that notice be given of such matters. 
Whether notiee of the other 2000 Plan amendments is required is beyond the seope of this appeal as 
the Committee request to both the Superintendent and the Tribunal was based on the speeifie alle
gation of inadequate notiee of the conversion option. 

149 The Tribunal said only this in respect of the adequaey ofnotiee: the Superintendent found 
the notice to be adequate. As will be apparent from my determination that a reasonableness standard 
of review is appropriate on the matter of the adequaey ofnotiee, deference is to be afforded a Tri
bunal decision on such a matter. However, as the Tribunal gave no meaningful reasons for its deci
sion, no deference is owed to it. 

150 In any event, the Tribunal's decision is not reasonable. The conversion eleetion foml speci-
fied that if the member elected to transfer to the defined contribution "plan," the member would 
"have no further rights and entitlements under the defined benefit plan." The quoted phrase encom
passes more than simply the value of a member's accrued pension entitlement under the Plan ("pen
sion entitlement"). If it was intended that exereise of the conversion option would extinguish not 
only a member's pension entitlement but also all other rights in the Plan and Fund, including the 
right to future Plan enhaneements and to claim entitlement to surplus on Plan tel111inatioll, then the 
conversion option infonnation was not only misleading, it was ineolTect. As explained above in the 
section on contribution holidays, a single Plan remains after the introduction ofthe defined contri
bution component and all Plan members remain beneficiaries of the Fund. Thus, conversion to the 
defined contribution component could not, of itself, wipe out such rights. 

151 Having found that the notice was misleading or incolTect or both, the Tribunal's determina-
tion that notice was adequate is mu'easonable. None of the pmiies have addressed what is to follow 
from a finding by this cOUli that inadequate notice of the conversion option was given - that matter 
is beyond the scope of this appeal. It may be that it becomes a matter for investigation by the Su
perintendent. 

c. Ought the Superintendent to be required to refuse registration of 
the 2000 Plan? 

152 The Tribunal declined to order the Superintendent to refuse to register the 2000 PIml text 
for tlu'ee reasons: 

1. the Superintendent found that adequate notice had been given; 



2. the Act does not provide that failure to give the required notice of an ad
verse amendment results in the amendment being void or otherwise 
non-registerable; and 

3. allY deficiencies in the notice would not constitute sufficient grounds for 
the Superintendent to refuse registration of the 2000 Plan text. 

153 TIle Divisional Court overtumed this decision. However, in my view, the Tribunal's deci
sion meets the reasonableness standard ofreview, so there was no basis on which to overturn it. A 
review of the Tribunal's reasons explains my conclusion. 

154 At the time the Tribunal made its decision on this matter, the first reason was factually ac-
curate and the Tribunal was entitled to consider it - the Superintendent did find that adequate notice 
had been given. Although I have found that adequate notice was not given, in light of the Tribunal's 
second and third reasons, discussed below, such a finding does not derogate fi.-om my view that the 
Tribunal's decision on this ought not to be distm·bed. 

155 What of the second reason given by the Tribunal? Does failure to give adequate notice re-
sult in an amendment being non-registerable or void? Nothing in the Act so provides. 

156 Section 26(2) of the Act reads as follows: 

If the Superintendent has required the administrator to transl1zit notices under 
subsection (1), the Superintendent shall not register an amendment mentioned in 
that subsection before the expiration of forty-five days after the date certified to 
the Superintendent under that subsection, but after the expiration of the forty-five 
day period the Superintendent may register the amendment Witll such changes as 
are requested in writing by the administrator. [emphasis added] 

157 On a plain reading of s. 26(2), where notice of an adverse amendment has been required, 
the Superintendent bas the discretion to register the amendment after tlle fOliy-five day period has 
elapsed. Nothing in this provision limits the Superintendent's power to register the amendment to 
situations in which adequate notice has been given. 

158 I would add that s. 18(1) (d) of the Act reinforces this plain reading ofs. 26(2), namely, 
that the Superintendent has the power to register an amendment after the expiration of a fOliy-five 
day period even if inadequate notice was given. 

159 Section 18(1) (d) concems void amendments. It reads as follows: 

18(1) The Superintendent may, 

(d) refuse to register an amendment to a pension plan if the amendment 
is void or if the pension plan with the amendment would cease to 
comply with this Act and the regulations[.] [emphasis added] 

160 The language in this provision is, again, pennissive. Although the Superintendent has the 
discretion to refuse to register a void amendment, he is not required to do so. 

161 Fmihennore, in my opinion, there may be good reason for the Superintendent to register an 
amendment even ifhe is concerned that it may be invalid. Pension plan members rely on the Super-



intendent for complete infonnation on the tenns oftheir pension plan. TIle legality of plan provi
sions is often a difficult question that requires determination by an appropriate adjudicative body. 
The Superintendent might choose to register an amendment, even if inadequate notice was given or 
he has received comments that cause him to doubt its validity, because he wishes pension plan 
members to have access to as much infonnation as possible about the tenns of their plan. Based on 
that information, the pension plan members can take whatever steps they feel are necessary to pro
tect their rights. 

162 In relation to the third reason given by the Tribunal, the Tribunal found that any shortcom-
ings in the notice related only to infonnation that might have affected a member's decision on 
whether to exercise the conversion option. It is apparent that the Tribunal did not view such short
comings as sufficiently serious that it would cause the amended 2000 Plan text to cease to comply 
with the Act. Section 18(1) ofthe Act makes it clear that revocation ofregistration and refusal to 
register are based on that criterionJ2

• As explained above, I view the inadequacies of the notice as 
being far more serious than did the TribunaL However, the notice relates only to the conversion op
tion. The conversion option is a single, discrete aspect of but one of the many amendments made in 
2000. Accordingly, I view as reasonable the Tribunal's detennination that the inadequacies in the 
notice did not cause the amended Plan text to cease to comply with the Act. 

163 Accordingly, considering the reasons as a whole given by the Tribunal on this matter, its 
decision to refuse to order the Superintendent to refuse registration ofthe amendment or the 2000 
Plan is reasonable and ought not to be disturbed. 

9. APPEAL AND CROSS-APPEAL IN RESPECT OF COST ORDERS 

Overview 

164 After the Tribunal rendered its decisions, the Committee asked the Tribunal for an order 
for its costs of the two hearings, payable either from the Fund or by Ken-y. Ken)' asked the Tribunal 
for an order requiring the Committee to pay its (Ken)"s) costs ofthe hearings. 

165 In a decision dated December 24,2004, the Tribunal unanimously declined to make any 
order as to costs. FUlther, a majority held that the Tribunal has jurisdiction only to order costs paya
ble by a party to the proceeding. As the Fund was not a party to the proceeding, the majority held 
that the Tribunal did not have jurisdiction to order payment of costs out of the Fund. The minority 
held that the Tribunal had the power to order costs from a pension fund but that the circumstances 
did not wan-ant making such an order. 

166 By order dated May 31, 2006 (the "Costs Ordertl
), the Divisional Court ordered that: (1) 

KelTY pay the Committee its costs of the sccond Tribunal hearing on a pattial indemnity basis; (2) 
KelTY pay the Committee its costs of the appeals to the Divisional Court on a partial indemnity ba
sis; and (3) Kerry, as the administrator of the Plan, pay the balance of the Committee's legal costs of 
the Divisional Court appeals from the Fund. 

167 On this appeal, KelTY asks that the Costs Order be set aside in its entirety. The second and 
third parts of the Costs Order are addressed below, in the Disposition section of these reasons. In the 
following section, I deal with the first issue, namely, costs ordered in favour ofthe'Committee in 



respect of the sccond Tribunal hearing, payable by Keny. Thereafter, I deal with the costs issue 
raised by the COlmnittee by way of cross-appeal: whether the Tribunal has the power to order costs 
payable from a pension fund. 

10. COSTS OF THE SECOND TRIBUNAL HEARING 

168 It will be recalled that the Tribunal declined to make any costs order in respect of the two 
hearings. However, the Divisional COUli set aside that order and ordered Keny to pay the Commit
tee's costs, on a partial indemnity basis, of the second Tribunal hearing. 

169 For the following reasons, I would allow the appeal on this issue and restore the Tribunal's 
order of no costs. 

Standard of Review 

170 An appellate couli may interferc with a costs award madc by a lower cOUli only if the costs 
award is clearly wrong or the cOUli made an enor in principle: Hamilton v. Open Window Bakery 
Ltd., [2004] 1 S.C.R. 303 at para. 27. The deference owed to the lower cOUli reflects the fact that the 
award is an exercise of discretion and that the lower cOUli, having heard the matter, is in the best 
position to exereise that discretion. 

171 I see no principled reason why the Divisional Court ought to review a costs order of the 
TIibunal on any other basis. That is, in reviewing the Tribunal's eosts order, the Divisional Court 
ought only to interfere if the Tribunal's order is clearly wrong or the Tribunal acted on an enol' in 
principle. 

172 On that basis, I see nothing in the Tribunal's costs decision that wan-anted interference by 
the Divisional COUli. As discussed below, the Tribunal's decision is in accordance with its published 
procedures; it reflects no elTor in principle. And, far from being plainly wrong, the decision is emi
nently fair and sensible. Indeed, the Divisional Court's reasons do not allude to any enol' made by 
the Tribunal in its decision on costs. As there was no basis to interfere with the Tribunal's cost deci
sion, it was an enol' in principle for the Divisional Court to set it aside. 

173 There are cases which suggest that the TIibUllal's cost order ought to be reviewed on a rea-
sonableness standard13

• If that standard is applied, as the order was reasonable, there was no basis 
for interference by the Divisional COUli. 

174 Finally, even if the Divisional COUli had been entitled to interfere with the Tribunal's cost 
award, as explained below, the costs award the Divisional COUli made must be set aside as it is 
based on an enor in principle. 

Analysis 

175 Section 91 (1) of the Act gives a party to a proceeding before the Tribunal the right to ap
peal to the Divisional Court. Section 134(1)(a) of the Courts of Justice Act, R.S.O. 1990, c. C.43, 
empowers the Divisional Court to makc any order or decision that the Tribunal could have made. 

176 As the Divisional Court gave no reasons for ordering KelTY to pay costs to the COlmnittee 
for the second Tribunal hearing, I cannot know the basis for the order. I can only suppose that the 
Divisional Court awarded the Committee its eosts of the second Tribunal hearing because the 
COlmnittee enjoyed substantial success at the Divisional COUli on the issues decided in the second 
Tribunal hearing. 



177 In my view, it was an error in principle to award costs at the Tribunal level solely on that 
basis. When the Divisional COUli makes a costs award in respect of a tribunal hearing, it is standing 
in the shoes of the tribunal. Accordingly, the Divisional COUli is obliged to consider and apply the 
rules governing costs under which the tribunal operates. 

178 Thus, the Divisional Court was obliged to consider the Tribunal rilles on costs as pati of its 
detennination on whether costs at the Tribunal level should be ordered and, if so, the quantum of 
those costs. Accordingly, it was an error in principle for the Divisional Court to fail to consider 
costs in accordance with the criteria established by the TribUllal to govem costs awards and, instead, 
to award costs at the TribUllallevel to the Committee based simply on the Committee's success on 
appeal. 

179 The power of the Tribunal to make costs orders is contained in s. 24 of the Financial Ser-
vices Commission o/Ontario Act, 1997, S.O. 1997, c. 28 (the "FSCO Act"). It reads as follows: 

24(1) The Tribunal may order that a party to a proceeding before it pay the costs 
of another party or the Tribunal's costs of the proceeding'4. 

180 The Tribunal adopted procedural rules for proceedings before it. Those rules address the 
matter of costs. Further, the Tribunal issued a practice direction on costs. Both docUlnents make it 
clear that costs of Tribunal proceedings are awarded primarily on considerations relating to the 
conduct of the parties, rather than on the degree of success enjoyed by a party. Having said that, I 
hasten to add that the Rules explicitly make result a relevant consideration. 

181 Rules 44.01 and 45.01 of the Rules o/Practice and Procedure/or Proceedings be/ore the 
Financial Services Tribunal (August 1, 2004) (the "Rules"), are tlle relevant rules for the pmpose of 
the present case. Those rules read as follows: 

44.01 The Tribunal may, after considering submissions from a party that asked 
for an award of costs and the party or patiies that may be subject to such an or
der, order the costs of a party be paid by another party or parties. 

45.01 In detennining whether a party is liable to pay the costs of a patiy, the 
Tribunal shall consider: 

(a) whether the party engaged in conduct which is cleat'ly unreasonable, friv
olous, or vexatious; 

(b) whether the pruiy's conduct unreasonably delayed or prolonged the pro
ceeding, including any failure to comply with undertakings or orders; 

( c) whether the party's participation assisted the Tribunal in understanding the 
issues; 

(d) failure to cooperate with other parties during preliminary proceedings or at 
the hearing; 

( e) failure to attend a hearing or other proceeding, or to send a representative, 
despite notice being provided to the party; 

(f) the pruiy's degree of success in the proceeding; and 
(g) any other matter it considers relevrult. 



182 The Financial Services Tribunal Practice Direction on Costs Awards (August 1,2004) (the 
"Costs Practice Direction"), begins by stating that its purpose is to supplement and clarify Rules 44 
through 47 of the Rules. Paragraph 2 of the Costs Practice Direction provides: 

2. The Tribunal need not follow the civil court practice where the usual rule is that 
the unsuccessful party pays the suceessful party's costs. A party wilInot be sub
ject to costs only because it has lost a hearing. The Tribunal is more likely to 
make a cost award against a party if it has engaged in conduct which is clearly 
unreasonable, frivolous, or vexatious. 111e Tribunal is less likely to make a cost 
award against a party that has been reasonablc, cooperative, and helpful to the 
Tribunal. 

183 The Costs Practice Direction goes on to provide examples of conduet likely to be found to 
be unreasonable, frivolous or vexatious, and eonduct that will be looked on favourably. 

184 Although the Tribunal had the power to award costs under s. 24(1) of the FSCO Act, it 
ehose to make no such award. The Tribunal concluded that a case had not been made for an award 
of costs. As mentioned previously, I see no basis on which to interfere with this exercise of discre
tion by the Tribunal. It is clear fi:om the Rules and the Costs Practice Direction that conduct of the 
parties is a central consideration when deciding whether to award costs. The Tribunal found nothing 
in the conduct of the parties that would lead to such an award. In light of the considerations gov
eming costs orders ofthe Tribunal, in my view, the change in result on appeal to the Divisional 
Court does not walT ant interference with the Tribunal's decision on costs and I would restore it. 

11. JURISDICTION OF THE TRIBUNAL TO ORDER COSTS FROM 
A PENSION FUND 

185 By way of cross-appeal, the Committee seeks an order declaring that the Tribunal has ju-
risdiction to order that costs payable to parties in a proceeding before it be paid out of a pension 
trust fund. 

186 Rather than arguing this issue in its factum, the COlmnittee relied on the factum it filed in 
the Divisional Court. The COlmnittee did so because the "Divisional Court summarily and without 
any analysis dismissed the Committee's appeal on whether the Tribunal has the jurisdiction to award 
costs from the fund. It 

187 Kerry argues that the Committee ought to be regarded as having abandoned its 
cross-appeal on this issue and that the Committee's act of filing its factum from the Divisional Court 
effectively circumvents this court's page limit for factums. 

188 It would have been preferable had the Committee addressed the merits of this issue in the 
usual fashion. However, as this matter was fully argued before the Tribunal and the Divisional 
Court and is of importance generally, I will deal with it nonetheless. 

Standard of Review 



189 It seems readily apparent that this is a question oflaw and that the standard of review to be 
applied by the Divisional Court was that of con-ectness. Although the standard of review was not 
expressly averted to, it appears that the Divisional Court applied such a standard. 

Analysis 

190 In para. 94 of the reasons for decision dated March 15,2006, the Divisional Comi con-
cluded as follows: 

In our view, the majority of the Tribunal was con-ect in law when it held that it 
had no jurisdiction to order costs be paid to the Appellants [i.e. the COlmnittee] 
out of the Trust Fund because the Tribunal, a statutory administrative tribunal, is 
not clothed with such statutOlY power by the Legislature. 

191 To say that these reasons are "smmnary" in nature and provide no analysis is to ignore the 
preceding paragraphs in this section ofthe reasons of the Divisional Court. In para. 93, the Divi
sional Court summarizes the reasoning of the majority of the Tribunal. The wording of para. 94 
makes it clear that the Divisional COUli adopted that SUlllillary. Hence, the reasons are adequate to 
explain the result: the Tribunal is a creature of statute and can only exercise the powers confen-ed on 
it by legislation. The Tribunal was given the authority to award costs payable by a party. The Fund 
was not a pmiy to the proceedings; hence, the Tribunal did not have the power to award costs paya
ble from the Fund. 

192 A plain reading of s. 24(1) of the FSCO Act, set out above, supports the Divisional COUli's 
conclusion. Section 24(1) empowers the Tribunal to order one patiy in a proceeding to pay the costs 
of mlother pmiy to the proceeding. In the instant case, the Tribunal could not order that costs be 
paid from the FUlld because the Fund was not a pmiy to the proceeding. The fact that Ken-y is the 
administrator of the Plan does not make the Fund a party in the proceedings. 

193 While it may seem Ullfair that pension plan members have no statutory right to fund litiga
tion before the TribUllal from the pension fund, employers also have no such right. Policy consider
ations cannot oven-ide the clear terms of the statute. In any event, there m'e valid policy considera
tions for not providing access to a pension fund for the purpose of funding legal proceedings. One 
such consideration is that the causes pursued by litigating plan members may not be in the interests 
of the membership as a whole. In the present case, one of the reasons of the minority of the Tribunal 
for refusing to award costs was that there was insufficient evidence of the level of support for the 
actions of the Committee from the Plan membership. Another consideration is that the solvency of 
the pension plan could be adversely affected if such funding were permissible. 

12. DISPOSITION 

194 Accordingly, I would allow the appeal and: 

(1) set aside the judgment of the Divisional COUli in respect of Plan expenses 
and contribution holidays and restore the Tribunal decisions dated March 
4,2004, mld September 1, 2004; and, 

(2) set aside the Costs Order of the Divisional Comi. 

195 I would dismiss the cross-appeal. 



196 Kerry seeks its costs ofthe appeals to the Divisional Court and ofthis appeal and 
cross-appeal. It asks for an order requiring the Committee or, alternatively, the Fund to pay such 
costs on a substantial indemnity basis. As KelTY has been successful, it is prima facie entitled to 
costs both in this court and before the Divisional Court. 

197 Before deciding the matter of costs, however, and in accordance with the wishes ofthe par-
ties, the comi will accept written submissions on what paliy or parties are entitled to costs, from 
what source or sources, and on what scale. In particular, the submissions should address: whether 
this cOUli has the power to order costs from a pension fund; if so, whether it ought to order that 
costs be paid from the Fund for the appeals to the Divisional Court and/or this court; whether, given 
the novelty of the issues and the role of the Committee which, arguably, sought to ensure the due 
administration of the Fund, the Committee ought to be awarded costs either at the Divisional COUli 
or here or both; and, on what scale costs ought to be awarded. 

198 Accordingly, ifthe parties are unable to agree on the disposition of costs ofthe Divisional 
Comi appeals and tllis appeal and cross-appeal, they shall make written submissions on the same 
within twenty-one days of the date of release of these reasons. 

GILLESE 1.A. 
1.1. LASKIN 1.A.:-- I agree. 
P.S. ROULEAU 1.A.:-- I agree. 

cp/e/qlhjklqljjn/qlcas 

1 The company is identified as DCA Food Industries Ltd. in the plan text, but as the Canadian 
Doughnut Company Ltd. in the trust agreement creating the fund. 

2 The Deputy Superintendent, acting as the Superintendent's delegate, issued both Notices of 
Proposal. 

3 Although Levis involved an application for judicial review of a labour arbitratorts decision, 
the breadth of the language in the reasons indicates that the principles miiculated apply also to 
the review oftribunal decisions. 

4 See Baxter v. Ontario (Superintendent of Financial Services) (2004),192 O.A.C. 293 (Div. 
Ct.) to the same effect and for an excellent consideration of the standard of review of Tribunal 
decisions following the decision of the Supreme Court of Canada in Monsanto. 

5 The first factor, as explained in the preceding section, does not. 

6 (2002), 213 D.L.R. (4th) 362 at 369 - 70 and 372 - 73 sub nom. Metropolitan Toronto Pen
sion Plan (Trustees oj) v. Toronto (City). 



7 The Trust agreement provides that the Fund beneficiaries are those persons designated by 
the Plan and the Plan permits the company to designate Plan members. Thus, there is no un
pediment to the company so designating the Part 2 members. 

8 It will be recalled that all Part 2 members except those joining the company after January 1, 
2000, had been members of the Plan and Fund and had elected to transfer their entitlement 
from the defined benefit component to the defined contribution component of the Plan. 

9 At para. 9 ofthe reasons, the Divisional Court stated that the standard of review for a deci
sion of the Tribunal that involved the exercise of discretion was that of reasonableness. 
However, it is unclear which, if any, of the Tribunal's decisions were reviewed on that stand
ard. 

10 It is interesting to note that FSCO requires that notice be given because a conversion "al
ters the fundamental pension agreement between the employer and the plan members." See 
Financial Services Commission of Ontario Policy C200-1 01, "Conversion of a Plan fl'om De
fined Benefit to Defined Conttibution" (effective June 1,2004). 

11 Section 22(1) reads as follows: 

The administrator of a pension plan shall exercise the caTe, diligence and 
skill in the administration and investment of the pension fund that a person 
of ordinary prudence would exercise in dealing with the property of anoth
er person. 

12 18(1) TIle Superintendent may, 

(a) refuse to register a pension plan that does not comply with this Act and 
the regulations; 

(b) revoke the registration of a pension plan that does not comply with this 
Act and the regulations; 

( c) revoke the registration of a pension plan that is not being administered 
in accordance with this Act and the regulations; 

(d) refuse to register an amendment to a pension plan if the amendment is 
void or if the pension plan with the amendment would cease to comply 
with this Act and the regulations; 

(e) revoke the registration of an amendment that does not comply with this 
Act and the regulations. 



13 See Creager v. Provincial Dental Board o/Nova Scotia (2005), 230 N.S.R. (2d) 48 (C.A.) 
and Brand v. College 0/ Physicians and Surgeons (Saskatchewan) (1990), 86 Sask. R. 18, 72 
D.L.R. (4th) 446 (C.A.). 

14 Although s. 17.1 of the Statutory Powers Procedure Act, R.S.O. 1990, c. S.22, as am. by 
S.O. 2006, c. 19, Sch. B, s. 21(2) (the "SPPA"), generally circumscribes the power of admin
istrative tribunals to order costs, s. 17.1(6) creates an exception for costs orders made in ac
cOl'dance with the tribunal's enabling legislation so long as that legislation was in force on 
February 14,2000. The FSCO Act meets that test. Therefore, the Tribunal was not circum
scribed by s. 17.1 of the SPP A when making its costs decision. 
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On January 29,2004, Stelco Inc. C'StelcoH) obtained protection £i'om creditors under the Compa
nies' Creditors Arrangement Act (HCCAAH). Subsequently, while a restructuring under the CCAA 
was under way, Clearwater Capital Management Inc. (HClearwaterH) and Equilibrium Capital Man
agement Inc. ("Equilibrium") acquired a 20 per cent holding in the outstanding publicly traded 
common shares of Ste1co. Michael Woollcombe and Roland Keiper, who were associated with 
Clearwater and Equilibrium, asked to be appointed to the Stelco board of directors, which had been 
depleted as a result of resignations. Their request was supported by other shareholders who, togeth
er with Clearwater and Equilibrium, represented about 40 per cent of the common shareholders. On 
February 18, 2005, the Board acceded to the request and Woollcombe and Keiper were appointed to 
the Board. On the same day as their appointments, the board of directors began consideration of 
competing bids that had been received as a result of a court-approved capital raising process that 
had become the focus of the CCAA restructuring. 

The appointment of Woo 11 combe and Keiper to the Board incensed the employees ofStelco. They 
applied to the comi to have the appointments set aside. The employees argued that there was a rea
sonable apprehension that Woollcombe [page6] and Keiper would not be able to act in the best in
terests of Stelco as opposed to their own best interests as shareholders. PurpOliing to rely on the 
court's inherent jurisdiction and the discretion provided by the CCAA, on February 25,2005, Farley 
J. ordered Woollcombe and Keiper removed from the Board. 

Woollcombe and Keiper applied for leave to appeal the order of Farley J. and ifleave be granted, 
that the order be set aside on the grounds that (a) Farley J. did not have the jurisdiction to make the 
order under the provisions ofthe CCAA, (b) even ifhe did have jurisdiction, the reasonable appre
hension of bias test had no application to the removal of directors, ( c) he had eITed in interfering 
with the exercise by the Board of its business judgment in filling the vacancies on the Board, and 
(d) in any event, the facts did not meet any test that would justify the removal of directors by a 
comi. 

Held, leave to appeal should be granted, and the appeal should be allowed. 

The appeal involved the scope of ajudge's discretion under s. 11 of the CCAA, in the context of 
corporate governance decisions made during the course of the plan negotiating and approval process 
of the CCAA. In paIiicular, it involved the court's power, if any, to make an order removing direc
tors under s. 11 of the CCAA. The order to remove directors could not be founded on inherent ju
risdiction. Inherent jurisdiction is a power derived from the very nature ofthe court as a superior 
court oflaw, and it pel111its the comi to maintain its authority and to prevent its process from being 
obstructed and abused. However, inherent jurisdiction does not operate where Parliament or the 
legislature has acted and, in the CCAA context, the discretion given by s. 11 to stay proceedings 
against the debtor corporation and the discretion given by s. 6 to approve a plan which appears to be 
reasonable and fair supplanted the need to resort to inherent jurisdiction. A judge is generally exer
cising the court's statutory discretion under s. 11 of the Act when supervising a CCAA proceeding. 
The order in this case could not be founded on inherent jurisdiction because it was designed to su
pervise the company's process, not the court's process. 

The issue then was the nature of the court's power under s. 11 of the CCAA. The s. 11 discretion is 
not open-ended and unfettered. Its exercise was guided by the scheme and object of the Act and by 
the legal principles that govern corporate law issues. What the court does under s. 11 is establish the 



boundaries of the playing field and act as a refcree in the process. The eompany's role in the re
structuring, and that of its stakeholders, is to work out a plan or compromise that a sufficient per
centage of creditors will accept and the court will approve and sanction. In the course of acting as 
referee, the court has authority to effectively maintain the status quo in respect of an insolvent 
company while it attempts to gain the approval of its creditors for the proposed compromise or ar
rangement which will be to the benefit of both the company and its creditors. The court is not enti
tled to usurp the role of the directors and management in conducting what are in substance the 
company's restructurin g efforts. The corporate activities that take place in the course of the workout 
are govemed by the legislation and legal principles that nonnally apply to such activities. The cOUli 
is not catapulted into the shoes of the board of directors or into the seat ofthe chair of the board 
when acting in its supervisory role in the restructuring. 

The matters relating to the removal of directors did not fall within the court's discretion under s. 11. 
The fact that s. 11 did not itself provide the authority for a CCAA judge to order the removal of di
rectors, however, did not mean that the supervising judge was powerless to make such an order. 
Section 20 of thc CCAA offered a gateway to the oppression remedy and other provisions of the 
Canada [page7] Business Corporations Act, R.S.C. 1985, c. C-44 ("CBCAU

) and similar provincial 
statutes. The powers of a judge Ullder s. 11 ofthe CCAA may be applied together with the provi
sions of the CBCA, including the oppression remedy provisions of that statute. 

COUli removal of directors is an exceptional remedy and onc that is rarely exercised in corporate 
law. In determining whetller directors have fallen foul of their obligations, more than some risk of 
anticipated misconduct is required before the court can imposc the extraordinary remedy ofremov
ing a director from his or her duly electcd or appointed office. The evidence in this case was far 
fi'om reaching the standard for removal, and the record would not suppOli a finding of oppression, 
even if one had been sought. The record did not support a finding that there was a sufficient lisk of 
misconduct to warrant a conclusion of oppression. Further, Farley l's borrowing the administrative 
law notion of apprehension of bias was foreign to the principles that govem the election, appoint
ment and removal of directors and to corporate governance considerations in general. There was 
nothing in the CBCA or other corporate legislation that envisaged the screening of directors in ad
vance for their ability to a ct neutrally, in the best interests of the corporation, as a prerequisite for 
appointment. The issue to be detennined was not whether there was a connection between a director 
and other shareholders or stakeholders, but rather whether there was some conduct on the part of the 
director that would justify the imposition of a con'ective sanction. An apprehension of bias approach 
did not fit this sort of analysis. 

For these reasons, Farley J. erred in dcclaring the appointment ofWoollcombc and Keiper as direc
tors of Stelco of11o force and effect, and the appeal should be allowed. 
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The judgment of the court was delivered by 

BLAIR J.A.: --

Part I -- Introduetion 

[1] Stelco Inc. and four of its wholly-owned subsidiaries obtaincd protection from thcir creditors 
under the Companies' Creditors A11'angcment Act (the "CCAA"Y at the end ofthe document] on 
January 29,2004. Since that time, the Stelco Group has been engaged in a high profile, and some
times controversial, process of economic restructUling. Since October 2004, the restructuring has 
revolved around a court-approved capital raising process which, by February 2005, had generated a 
number of competitive bids for the Stelco Group. 

[2] Farley J., an experienced judge of the Superior Court Commercial List in Toronto, has been 
supervising the CCAA process from the outset. 

[3J The appellants, Michael Woollcombe and Roland Keiper, are associated with two companies 
-- Clearwater Capital Management Inc. and Equilibrium Capital Management Inc. -- which, respec
tively, hold approximately 20 per cent of the outstanding publicly traded common shares of Stelco. 
Most ofthese shares have been acquired while the CCAA proeess has been ongoing, and Messrs. 
Woollcombe and Keiper have made it clear publicly that they believe there is good shareholder 
value in Stelco in spite ofthe restructUl'ing. The reason they are able to take this position is that 
there has been a solid turn around in worldwide steel markets, as a result of which Stelco, although 
remaining in insolvency proteetion, is eaming annual operating profits. 

[4] The Stelco board of directors (the "Board") has been depleted as a result of resignations, and 
in January ofthis year Messrs. Woollcombe and Keiper expressed an interest in being appointed to 
the Board. They were supported in this request by other shareholders who, together with Clearwater 
and Equilibrium, represent about 40 per cent ofthe Stelco common shareholders. On February 18, 
2005, the Board appointed the appellants directors. In announcing the appointments publicly, Stelco 
said in a press release: 



After careful consideration, and given potential recoveries at the end of the company's 
restructuring process, the Board responded favourably to the requests by making the 
appointments announced today. 

Richard Drouin, Chaimlan ofStelco's Board of Directors, said: "I'm pleased to wel
come Roland Keiper and Michael Woollcombe to the Board. Their [pagelO] experience 
and their perspective will assist the Board as it strives to serve the best interests of all 
our stakeholders. We look forward to their positive contribution." 

[5] On the same day, the Board began its consideration of the various competing bids that had 
been received through the capital raising process. 

[6] The appointments of the appellants to the Board incensed the employee stakeholders ofStelco 
(the "Employees"), represented by the respondent Retired Salaried Beneficiaries ofStelco and the 
respondent United Steelworkers of America ("USWA"). Outstanding pension liabilities to current 
and retired employees are said to be Stelco's largest long-tenn liability -- exceeding several billion 
dollars. The Employees perceive they do not have the same, or very much, economic leverage in 
what has sometimes been referred to as "the bare knuckled arena" of the restructuring process. At 
the same time, they are amongst the most financially vulnerable stal(eholders in the piece. They see 
the appointments of Messrs. W oollcombe and Keiper to the Board as a threat to their well being in 
the restructuring process because the appointments provide the appellants, and the shareholders they 
represent, with direct access to sensitive infonnation relating to the competing bids to which other 
stakeholders (including themselves) are not privy. 

[7] The Employees fear that the paIiicipation of the two major shareholder representatives will 
tilt the bid process in favour of maximizing shareholder value at the expense of bids that might be 
more favourable to the interests of the Employees. They sought and obtained all order from Farley 
J. removing Messrs. Woollcombe and Keiper from their short-lived position of directors, essentially 
on the basis of that apprehension. 

[8] The Employees argue that there is a reasonable apprehension the appellants would not be able 
to act in the best interests of the corporation -- as opposed to their own best interests as shareholders 
-- in considering the bids. They say this is so because of prior public statements by the appellants 
about enhancing shareholder value in Stelco, because of the appellants' linkage to such a large 
shareholder group, because of their earlier failed bid in the restructuring, aIld because of their oppo
sition to a capital proposal made in the proceeding by Deutsche Bank (known as the "Stalking 
Horse Bid"). They submit fuliher that the appointments have poisoned the atmosphere of the re
structuring process, and that the Board made the appointments under threat of facing a potential 
shareholders' meeting where the members of the Board would be replaced en masse. [pagel I] 

[9] On the other hand, Messrs. Woollcombe aIld Keiper seek to set aside the order of Farley J. on 
the grounds that (a) he did not have the jurisdiction to make the order under the provisions of the 
CCAA, (b) even ifhe did have jurisdiction, the reasonable apprehension of bias test applied by the 
motion judge has no application to the removal of directors, (c) the motion judge erred in interfering 
with the exercise by the Board of its business judgment in filling the vacancies on the Board, aIld 
(d) the facts do not meet any test that would justify the removal of directors by a court in any event. 

[10] For the reasons that follow, I would grant leave to appeal, allow the appeal and order the re
instatement of the applicants to the Board. 



Part II -- Additional Facts 

[11] Before the initial CCAA order on January 29,2004, the shareholders ofSte1co had last met 
at their annual general meeting on April 29, 2003. At that meeting they elected 11 directors to the 
Board. By the date of the initial order, three of those directors had resigned, and on Novembcr 30, 
2004, a fOUlth did as well, leaving the company with only sevcn directors. 

[12] Stelco's articles provide for the Board to be made up of a minimum often and a maximum of 
20 directors. Consequently, after the last resignation, the company's corporate governance commit
tee began to take steps to search for new directors. They had not succeeded in finding any prior to 
the approach by the appellants in January 2005. 

[13] Messrs. Woollcombe and Keiper had been accumulating shares in Stelco and had been par
ticipating in the CCAA proceedings for somc time before their request to be appointed to the Board, 
through their companies, Clearwater and Equilibrium. Clearwater and Equilibrium are privately 
held, Ontario-based investment management finns. Mr. Keiper is the president of EquilibriUln and 
associated with Clearwater. Mr. Woollcombe is a consultant to Clearwater. The motion judge found 
that they "come as a package". 

[14] In October 2004, Ste1co sought court approval of its proposed method of raising capital. On 
October 19, 2004, Farley J. issued what has been refelTed to as the Initial Capital Process Order. 
This order set out a process by which Ste1co, under the direction of the Board, would solicit bids, 
discuss the bids with stakeholders, evaluate the bids and report on the bids to the court. 

[15] On November 9, 2004, Clearwater and Equilibrium aIIDounced they had fonned an investor 
group and had made a [page12 ]capital proposal to Stelco. The proposal involved the raising of 
$125 million through a rights offering. Mr. Keiper stated at the time that he believed "the value of 
Stelco's equity would have the opportunity to increase substantially if Stelco emerged ft:om CCAA 
while minimizing dilution of its shareholders. II TIle Clearwater proposal was not accepted. 

[16] A few days later, on November 14, 2004, Ste1co approved the Stalking Horse Bid. Clearwa
ter and Equilibrium opposed the Deutsche Banle proposaL Mr. Keiper criticized it for not providing 
sufficient value to existing shaI'eholders. However, on November 29, 2004, Farley J. approved the 
Stalking Horse Bid and amended the Initial Capital Process Order accordingly. The order set out the 
various chalIDels of commUllication between Ste1co, the monitor, potential bidders and the stake
holders, It provided that members ofthe Board were to see the details of the different bids before 
the Board selected one or more of the offers. 

[17] Subsequently, over a period of two and a half months, the shareholding position of Clearwa
ter and Equilibrium increased fi'om approximately five per cent as at November 19, to 14.9 per cent 
as at January 25,2005, and finally to approximately 20 per cent on a fully diluted basis as at Janu
ary 31,2005. On January 25, Clearwater and Equilibrium announced that thcy had reached an un
derstandingjointly to pmsue efforts to maximize shareholder value at Stdco. A press release stated: 

Such efforts will include seeking to ensme that the interests of Stelco's equity holders 
are appropliately protected by its board of directors and, ultimately, that Ste1co's equity 
holders have all appropriate say, by vote or otherwise, in determining the future course 
ofStelco. 



[18] On February 1,2005, Messrs. Keiper and Woollcombe and other representatives of Clear
water and Equilibrium met with Mr. Drouin and other Board members to discuss their views of 
Stelco and a fair outcome for all stakeholders in the proceedings. Mr. Keiper made a detailed 
presentation, as Mr. Drouin testified, "encouraging the Board to examine how Stelco might improve 
its value tIu'ough enhanced disclosure and other steps". Mr. Keiper expressed confidence that "there 
was value to the equity of Stelco!!, and added that he had backed this view up by investing millions 
of dollars of his own money in Stelco shares. At that meeting, Clearwater and Equilibrium request
ed that Messrs. Woollcombe and Keiper be added to the Board and to Stelco's restructuring com
mittee. In this respect, they were supported by other shareholders holding about another 20 per cent 
of the company's COlmnon shares. [page13] 

[19] At paras. 17 and 18 of his affidavit, Mr. Drouin, summarized his appraisal of tile situation: 

17. It was my assessment that each of Mr. Keiper and Mr. Woollcombe had personal quali
ties which would allow tIlem to make a significant contribution to the Board in terms of 
their backgrounds and their knowledge of the steel industry generally and Stelco in par
ticular. In addition I was aware tImt their appointment to the Board was supported by 
approximately 40 per cent of the shareholders. In the event that tIlese shareholders suc
cessfully requisitioned a shareholders meeting they were in a position to detennine the 
composition of the entire Board. 

18. I considered it essential that there be continuity of the Board tlu'ough tile CCAA pro
cess. I fonned the view that tile combination of existing Board members and these ad
ditional members would provide Stelco with the most appropriate board composition in 
the cireumstanees. The other members of the Board also shared my views. 

[20] hI order to ensure that the appellants understood their duties as potential Board members 
and, particularly that "they would no longer be able to consider only the interests of shareholders 
alone but would have fiduciary responsibilities as a Board member to the corporation as a whole", 
Mr. Drouin and others held several further meetings with Mr. Woollcombe and Mr. Keiper. These 
discussions "includcd arcas of independence, standards, fiduciary duties, the role of the Board Re
structuring Conunittee and confidentiality matters". Mr. Woollcombe and Mr. Keiper gave thcir as
surances that they fully understood the nature and extent of tlleir prospective duties, and would 
abide by them. In addition, thcy agreed and confimled that: 

(a) Mr. Woollcombe would no longer be an advisor to Clearwater and Equilibrium 
with respect to Ste1co; 

(b) Clearwater and Equilibrium would no longer be represented by counsel in the 
CCAA proceedings; and 

(c) Clearwater and Equilibrium then had no involvemcnt in, and would have no fu
ture involvcment, in any bid for Stelco. 

[21] On the basis of the foregoing -- and satisfied "that Messrs. Keipcr and Woollcombe would 
make a positive contribution to tile various issues before the Board both in [the] restructuring and 
the ongoing operation ofthe business!! -- the Board made the appointments on February 18, 2005. 

[22] Seven days later, the motion judge found it "appropriate, just, necessary and reasonable to 
declare" those appointments "to be of no force and effect" and to removc Messrs. Woollcombc alld 
Keiper from the Board. He did so not on tlle basis of any actual conduct on the part of the appellants 



as directors of Stelco but [page 14] because there was some risk of anticipated conduct in the future. 
The gist of the motion judge's rationale is found in the following passage from his reasons (at para. 
23): 

In these particular circumstances and aside from the Board feeling coerced into the ap
pointments for the sake of continuing stability, I am not of the view that it would be 
appropriate to wait and see if there was any explicit action on behalf ofK and W while 
conducting themselves as Board members which would demonstrate that they had not 
lived up to their obligations to be "neutral!!. They may well conduct themselves beyond 
reproach. But ifthey did not, the fallout would be very detrimental to Stelco and its 
ability to successfully emerge. What would happen to the bids in such a dogfight? I fear 
that it would be trying to put Humpty Dumpty back together again. The same situation 
would prevail even ifK and W conducted themselves beyond reproach but with the 
Board continuing to be concemed that they not do anything seemingly offensive to the 
bloc. The risk to the process and to Stelco in its emergence is simply too great to risk 
the wait and see approach. 

Part III -- Leave to Appeal 

[23] Because of the "real time" dynamic ofthis restructuring project, Laskin J.A. granted an order 
on March 4,2005, expediting the appellants' motion for leave to appeal, directing that it be heard 
orally and, ifleave be granted, directing that the appeal be heard at the same time. The leave motion 
and the appeal were argued together, by order of the panel, on March 18,2005. 

[24] This court has said that it will only sparingly grant leave to appeal in the context of a CCAA 
proceeding and will only do so where there are "serious and arguable grounds that are of real and 
significant interest to the parties": Country Style Food Services Inc. (Re), [2002] OJ. No. l377, 158 
O.A.C. 30 (C.A.), at para. 15. This criterion is detennined in accordance with a four-pronged test, 
namely, 

(a) whether the point on appeal is of significance to the practice; 
(b) whether the point is of significance to the action; 
( c) whether the appeal is prima facie meritorious or frivolous; 
(d) whether the appeal will unduly hinder the progress of the action. 

[25] Counsel agree that (d) above is not relevant to this proceeding, given the expedited nature of 
the hearing. In my view, the tests set out in (a) - (c) are met in the circumstances, and as such, leave 
should be granted. The issue of the court's jurisdiction to intervene in corporate govemance issues 
during a CCAA restructuring, and the scope of its discretion in doing so, are questions of consider
able impOliance to the practice and on [pagel 5] which there is little appellate jurisprudence. While 
Messrs. Woollcombe and Keiper are pursuing their remedies in their own right, and the company 
and its directors did not take an active role in the proceedings in this couli, the Board and the com
pany did stand by their decision to appoint the new directors at the hearing before the motion judge 
and in this court, and the question of who is to be involyed in the Board's decision-maldng process 
continues to be of importance to the CCAA proceedings. From the reasons that follow it will be e 
vident that in my view the appeal has merit. 

[26] Leave to appeal is therefore granted. 



Part IV -- The Appeal 

The Positions of the Parties 

[27] The appellants submit that, 

(a) in exercising its discretion under the CCAA, the court is not exercising its "in
herent jurisdiction" as a superior court; 

(b) there is no jurisdiction under the CCAA to remove duly elected or appointed di
rectors, notwithstanding the broad discretion provided by s. 11 of that Act; and 
that, 

( c) even if there is jurisdiction, the motion judge erred: 

(i) by relying upon the administrative law test for reasonable apprehension of 
bias in detennining that the directors should be removed; 

(ii) by rejecting the application of the "business judgment" mle to the unani
mous decision of the Board to appoint two new directors; and, 

(iii) by concluding that Clearwater and Equilibrium, the shareholders with 
whom the appellants are associated, were focussed solely on a short-tenn 
investment horizon, without any evidence to that effect, and therefore con
cluding that there was a tangible risk that the appellants would not be neu
tral and act in the best interests of Stelco and all stakeholders in carrying 
out their duties as directors. 

[28] The respondents' arguments are rooted in fai111ess and process. They say, first, that the ap
pointment of the appellants as directors has poisoned the atmosphere of the CCAA proceedings and, 
second, that it threatens to undennine the even-handedness and integrity of the capital raising pro
cess, thus jeopardizing the [page 16] ability of the court at the end of the day to approve any com
promise or arrangement emerging fi'om that process. The respondents contend that Farley J. had ju
risdiction to ensure the integrity of the CCAA process, including the capital raising process Stelco 
had asked him to approve, and that this court should not interfere with his decision that it was nec
essary to remove Messrs. Woollcombe and Keiper from the Board in order to ensure the integrity of 
that process. A judge exercising a supervisory function during a CCAA proceeding is owed consid
erable deference: Re Algoma Steel Inc., [2001] O.J. No. 1943,25 eRR. (4th) 194 (C.A.), at para. 
8. 

[29] The cmx of the respondents' conce111 is well-articulated in the following excerpt from para. 
72 of the factum of the Retired Salaried Beneficiaries: 

The appointments of Keiper and Woollcombe violated every tenet of fairness in the re
stmcturing process that is supposed to lead to a plan of arrangement. One stakeholder 
group -- particular investment funds that have acquired Stelco shares during the CCAA 
itself -- have been provided with privileged access to the capital raising process, and 
voting seats on the Corporation's Board of Directors and Restmcturing Committee. No 
other stakeholder has been treated in remotely the same way. To the contrary, the sala
ried retirees have been completely excluded from the capital raising process and have 
no say whatsoever in the Corporation's decision-making process. 



[30] The respondents submit that fairness, and the perception of fairness, underpin the CCAA 
process, and depend upon effective judicial supervision: see Re Olympia & York Development Ltd. 
(1993), 12 O.R. (3d) 500, [1993] O.J. No. 545 (Gen. Div.); Re Ivaco Inc., [2004] OJ. No. 2483, 3 
C.B.R. (5th) 33 (S.C.J.), at paras. 15-16. The motion judge reasonably decided to remove the appel
lants as directors in the circumstances, they say, and this court should not interfere. 

Jurisdiction 

[31] The motion judge concluded that he had the power to rescind the appointments of the two 
directors on the basis of his "inherent jurisdiction" and "the discretion given to the court pursuant to 
the CCAA". He was not asked to, nor did he attempt to rest his jurisdiction on other statutory pow
ers imported into the CCAA. 

[32] The CCAA is remedial legislation and is to be given a liberal interpretation to facilitate its 
objectives: Babcock & Wilcox Canada Ltd. (Re), [2000] O.J. No. 786,5 B.L.R. (3d) 75 (S.C.J.), at 
para. 11. See also, Chef Ready Foods Ltd. v. Hong Kong Bank of Canada, [1990] B.CJ. No. 2384, 
4 C.B.R. (3d) 311 (C.A.), at p. 320 C.B.R.; Re Lehndorff General Partners Ltd., [1993] O.J. No. 14, 
17 C.B.R. (3d) 24 (Gen. Div.). [page17 ]Courts have adopted this approach in the past to rely on 
inherent jurisdiction, or alternatively on the broad jurisdiction under s. 11 of the CCAA, as the 
source of judicial power in a CCAA proceeding to 1Ifill in the gaps1l or to "put flesh on the bones" of 
that Act: see Re Dylex Ltd., [1995] OJ. No. 595, 31 C.B.R. (3d) 106 (Gen. Div. (Commercial 
List)), Royal Oak Mines Inc. (Re), [1999] O.J. No. 864, 7 C.B.R. (4th) 293 (Gen. Div. (Commercial 
List); and Westar Mining Ltd. (Re), [1992J B.C.J. No. 1360, 70 B.C.L.R. (2d) 6 (S.C.). 

[33] It is not necessary, for purposes of this appeal, to detennine whether inherent jurisdiction is 
excluded for all supervisory purposes under the CCAA, by reason of the existence of the statutory 
discretionary regime provided in that Act. In my opinion, however, the better view is that in carry
ing out his or her supervisory functions under the legislation, the judge is not exercising inherent 
jurisdiction but rather the statutory discretion provided by s. 11 of the CCAA and supplemented by 
other statutory powers that may be imported into the exercise of the s. 11 discretion from other stat
utes through s. 20 of the CCAA. 

Inherent jurisdiction 

[34] Inherent jurisdiction is a power derived "from the very nature ofthe court as a superior court 
of law 11 , pennitting the court "to maintain its authority and to prevent its process being obstructed 
and abused". It embodies the authority of the judiciary to control its own process and the lawyers 
and other officials connected with the court and its process, in order "to uphold, to protect and to 
fulfill the judicial function of administering justice according to law in a regular, orderly and effec
tive manner", See I.H. Jacob, "The hmerent Jurisdiction of the COUli" (1970) 23 CUlTent Legal 
Problems 27-28. hl Halsbury's Laws of England, 4th ed. (London: LexisNexis UK, 1973 ), vol. 
37, at para. 14, the concept is described as follows: 

In sum, it may be said that the inherent jurisdiction ofthe court is a virile and viable 
doctrine, and has been defined as being the reserve or fund of powers, a residual source 
of powers, which the court may draw upon as necessary whenever it is just or equitable 
to do so, in particularly to ensure the observation of the due process oflaw, to prevent 
improper vexation or oppression, to do justice between the parties and to secure a fair 
trial between them. 



[35] In spite ofthe expansive nature ofthis power, inherent jurisdiction does not operate where 
Parliament or the legislature has acted. As Farley J. noted in Royal Oak Mines, supra, inherent ju
risdiction is "not limitless; if the legislative body has not left a functional gap or vacuum, then in
herent jurisdiction should [page 18] not be brought into play" (para. 4). See also, Baxter Student 
Housing Ltd. v. College Housing Co-operative Ltd., [1976] 2 S.C.R. 475, 57 D.L.R. (3d) 1, at p. 
480 S.C.R.; Richtree Inc. (Re) (2005), 74 O.R. (3d) 174, [2005] OJ. No. 251 (S.CJ.). 

[36] In the CCAA context, Parliament has provided a statutory fl:amework to extend protection to 
a company while it holds its creditors at bay and attempts to negotiate a compromised plan of ar
rangement that will enable it to emerge and continue as a viable economic entity, thus benefiting 
society and the company in the long lUn, along with the companis creditors, shareholders, employ
ees and other stakeholders. The s. 11 discretion is the engine that drives this broad and flexible stat
utory scheme, and that for the most part supplants the need to resOli to inherent jurisdiction. In that 
regard, I agree with the comment of Newbury J.A. in Clear Creek Contracting Ltd. v. Skeena Cel
lulose Inc., [2003] B.CJ. No. 1335,43 C.B.R. (4th) 187 (C.A.), at para. 46, that: 

... the cOUli is not exercising a power that arises fl:om its nature as a superior court of 
law, but is exercising the discretion given to it by the CCAA. ... This is the discretion, 
given by s. 11, to stay proceedings against the debtor corporation and the discretion, 
given by s. 6, to approve a plan which appears to be reasonable and fair, to be in accord 
with the requirements and objects of the statute, and to make possible the continuation 
of the corporation as a viable entity. It is these considerations the courts have been 
conccmed with in the cases discussed above2 at the end ofthe docuemnt], rather than 
the integrity of their own process. 

[37] As Jacob observes, in his article "The Inherent Jurisdiction ofthe Court", supra, at p. 25: 

The inherent jurisdiction of the court is a concept which must be distinguished from the 
exercise of judicial discretion. These two concepts resemble each other, paliicularly in 
their operation, and they often appear to overlap, and are therefore sometimes confused 
the one with the other. There is nevertheless a vital juridical distinction between juris
diction and discretion, which must always be observed. 

[38] I do not mean to suggest that inherent jurisdiction can never apply in a CCAA context. The 
cOUli retains the ability to control its own process, should the need arise. There is a distinction, 
however -- difficult as it may be to draw -- between the cOUli's process with respect to the restlUc
turing, on the one hand, and the course of action involving the negotiations and COlT' orate actions 
accompanying them, which are the company's process, on the other hand. The court simply super
vises the latter [pagel9 ]process through its ability to stay, restrain or prohibit proceedings against 
the company during the plan negotiation period "on such tenns as it may impose'" at the end fo the 
document]. Hence the better view is that a judge is generally exercising the court's statutory discre
tion Ullder s. 11 of the Act when supervising a CCAA proceeding. The order in this case could not 
be founded on inherent jurisdiction because it is designed to supervise the company's process, not 
the court's process. 

The section 11 discretion 

[39] This appeal involves the scope of a supervisory judge's discretion under s. 11 of the CCAA, 
in the context of cOllJorate govemance decisions made during the course of the plan negotiating and 



approval process and, in particular, whether that discretion extends to the removal of directors in 
that environment. In my view, the s. 11 discretion -- in spite of its considerable breadth and flexibil
ity -- does not pennit the exercise of such a power in and of itself. TIl ere may be situations where a 
judge in a CCAA proceeding would be justified in ordering the removal of directors pursuant to the 
oppression remedy provisions found in s. 241 of the Canada Business Corporation Act, R.S.C. 
1985, c. C-44 ("CBCA"), and imported into the exercise of the s. 11 discretion tIu'ough s. 20 of the 
CCAA. However, this was not argued in the present case, and the facts before the court would not 
justifY the removal of Messrs. Woollcombe and Keiper on oppression remedy gr ounds. 

[40] TIle pertinent pOliions of s. 11 of tile CCAA provide as follows: 

Powers of court 

11 (1) Notwithstanding anything in the Bankruptcy and Insolvency Act or the Wind
ing-up Act, where an application is made under this Act in respect of a company, tile 
court, on the application of any person interested in the matter, may, subject to this Act, 
on notice to any other person or WitI10Ut notice as it may see fit, make an order under 
this section. 

Initial application court orders 

(3) A court may, on an initial application in respect of a company, make an order on 
such tenns as it may impose, effective for such period as tile court deems necessary not 
exceeding thhiy days. 

(a) staying, until otherwise ordered by tile cOUli, all proceedings taken or that 
might be taken in respect of tile company under an Act refelTed to in sub
section (1); [page20] 

(b) restraining, until otherwise ordered by the court, further proceedings in any 
action, suit or proceeding against the company; and 

( c) prohibiting, until otherwise ordered by the court, the commencement of or 
proceeding with any other action, suit or proceeding against the company. 

Other than initial application court orders 

(4) A court may, on an application in respect of a company other than an initial ap
plication, make an order on such tenns as it may impose, 

(a) staying, until otherwise ordered by the couli, for such period as the court 
deems necessary, all proceedings taken or that might be taken in respect of 
the company under an Act refened to in subsection (1); 

(b) restraining, until otherwise ordered by the cOUli, fmiher proceedings in any 
action, suit or proceeding against the company; and 



( c) prohibiting, until otherwise ordered by the court, the commencement of or 
procceding with any other action, suit or proceeding against the company. 

Burden of proof on application 

(6) The court shall not make an order under subsection (3) or (4) unless 

(a) the applicant satisfies the court that circumstances exist that malce such an 
order appropriatc; and 

(b) in the case of an order under subsection (4), the applicant also satisfied the 
court that the applicant has acted, and is acting, in good faith and with due 
diligence. 

[ 41] The rule of statutory interpretation that has now been accepted by the Supreme Court of 
Canada, in such cases as R. v. Sharpe, [2001] 1 S.C.R. 45, [2001] S.C.I. No.3, at para. 33, and 
Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27, [1998] S.C.I. No.2, at para. 21, is aliiculated in 
E.A. Driedger, The Construction of Statutes, 2nd ed. (Toronto: Butterworths, 1983) as follows: 

Today, there is only one principle or approach, namely, the words of an Act are to be 
read in thcir entire context and in their grammatical and ordinary sense hannoniously 
with the scheme ofthe Act, the object of the Act, and the intention of Parliament. 

See also Ruth Sullivan, Sullivan and Driedger on the Construction of Statutes, 4th ed. (Toronto: 
Butterworths, 2002), at p. 262. 

[42] 111e interpretation of s. 11 advanced above is true to these principles. It is consistent with the 
purpose and scheme ofthe CCAA, as articulated in para. 38 above, and with the fact that corporate 
governance matters are dealt with in other statutes. In addition, it honours the historical reluctance 
of courts to intervene in such matters, or to second-guess thc business decisions [page21 ]made by 
directors and officers in the course of managing the business and affairs of the corporation. 

[43] Mr. Leon and Mr. Swan argue that matters relating to the removal of directors do not fall 
within the cOUli!s discretion under s. 11 because they fall outside of the parameters of the court!s 
role in the restructuring process, in contrast to the company!s role in the restructuring process. The 
cOUli!s role is defined by the "on such tenTIS as may be imposed!! jurisdiction under subparas. 
11(3)(a) -- (c) and 11(4)(a) -- (c) of the CCAA to stay, or restrain, or prohibit procecdings against 
the company during the "breathing space!! period for negotiations and a plan. I agree. 

[44] What the court does under s. 11 is to establish the boundaries of the playing field and act as a 
referee in the process. The company!s role in the restructuring, and that of its stakeholders, is to 
work out a plan or compromise that a sufficient percentage of creditors will accept and the court 
will approve and sanction. The corporate activities that talce place in the course of the workout are 
governed by the legislation and legal principles that normally apply to such activities. In the course 
of acting as referee, the court has great leeway, as Farley I. observed in Lehndorff, supra, at para. 5, 
"to make order[ s] so as to effectively maintain the status quo in respect of an insolvent company 
while it attempts to gain the approval of its creditors for the proposed compromise or anangement 
which will be to the benefit of both the company and its creditors!!. But the s. 11 discretion is not 



open-ended and unfettered. Its exercise must be guided by the scheme and object of the Act and by 
the legal principles that govern eorporate law issues. Moreover, the eourt is not entitled to usurp the 
role of the directors and management in eonducting what are in substance the eompany's restructur
ing efforts. 

[45] With these principles in mind, I turn to an analysis of the various faetors underlying the in
terpretation of the s. 11 diseretion. 

[46] I start with the proposition that at eommon law direetors could not be removed from office 
during the tenn for whieh they were eleeted or appointed: London Finance Corp. Ltd. v. Banking 
Serviee Corp. Ltd., [1922] OJ. No. 378, 23 O.W.N. 138 (RC.); Stephenson v. Vokes, [1896] OJ. 
No. 191,27 O.R. 691 (RC.J.). The autllority to remove must therefore be found in statute law. 

[47] In Canada, the CBCA and its provincial equivalents govern the election, appointment and 
removal of directors, as well as providing for their duties and responsibilities. Shareholders eleet 
directors, but the directors may fill vaeancies that occur on the board of directors pending a further 
shareholders meeting: [page22] CBCA, ss. 106(3) and 1114 at the end ofthe document]. The specif
ie power to remove direetors is vested in the shareholders by s. 109(1) of the CBCA. However, s. 
241 empowers the eourt -- where it finds that oppression as therein defmed exists -- to "malce any 
interim or final order it thinks fit", including (s. 241(3)( e» "an order appointing direetors in plaee of 
or in addition to all or any of the directors then in office". This power has been utilized to remove 
direetors, but in very rare cases, and only in circumstances where there has been actual conduct ris
ing to the level of misconduct required to trigger oppression remedy relief: see, for example, Cata
lyst Fund General Partner I Inc. v. Hollinger Inc., [2004] O.J. No.4 722, 1 B.L.R. (4th) 186 (S.C.J.). 

[48] There is therefore a statutory scheme under the CBCA (and similar provineial corporate leg
islation) providing for the election, appointment and removal of directors. Where another applieable 
statute eonfers jurisdietion with respect to a matter, a broad and undefined discretion provided in 
one statute cannot be used to supplant or override the other applicable statute. There is no legislative 
"gap" to fill. See Baxter Student Housing Ltd. v. College Housing Cooperative Ltd., supra, at p. 480 
S.C.R.; Royal Oak Mines Inc. (Re), supra; and Richtree Inc. (Re), supra. 

[49] At para. 7 of his reasons, the motion judge said: 

The board is charged with the standard duty of "manage[ing], [sic] or supervising the 
management, of the business and affairs of the corporation": s. 102(1) CBCA. Ordinar
ily the Court will not interfere with the composition of the board of directors. However, 
if there is good and sufficient valid reason to do so, then the Court must not hesitate to 
do so to con-ect a problem. The directors should not be required to constantly look over 
their shoulders for this would be the sure recipe for board paralysis which would be so 
detrimental to a restructuring process; thus interested pmties should only initiate a mo
tion where it is reasonably obvious that there is a problem, actual or poised to become 
actual. 

(Emphasis added) 

[50] Respectfully, I see no authority in s. 11 of the CCAA for the court to interfere with the 
composition of a board of directors on such a basis. 



[51] Cowi removal of directors is an exceptional remedy, and one that is rarely exercised in cor
porate law. This reluctance is rooted in the historical unwillingness of courts to interfere with the 
intemal managemcnt of corporate affairs and in the court's well-established deference to decisions 
made by directors and officers in [page23] the exercise oftheir business judgment when managing 
the business and affairs of the corporation. These factors also bolster the view that where the CCAA 
is silent on the issue, the couli should not read into the s. 11 discretion an extraordinary power -
which the cOUlis are disinclined to exercise in any event -- except to the extent that that power may 
be introduced through the application of other legislation, and on the same principles that apply to 
the application of the provisions of the other legislation. 

The oppression remedy gateway 

[52] The fact that s. 11 does not itself provide the authority for a CCAAjudge to order the re
moval of directors does not mean that the supervising judge is powerless to make such an order, 
however. Section 20 of the CCAA offers a gateway to the oppression remedy and other provisions 
of the CBCA and similar provincial statutes. Section 20 states: 

20. The provisions of this Act may be applied together with the provisions of any 
Act of Parliament or ofthe legislature of any province that autholizes or makes provi
sion for the sanction of compromises or arrangements between a company and its 
shareholders or any class of them. 

[53] The CBCA is legislation that "makes provision for the sanction of compromises or arrange
ments between a company and its shareholders or any class of them ". Accordingly, the powers of a 
judge under s. 11 of the CCAA may be applied together with the provisions of the CBCA, including 
the oppression remedy provisions of that statutc. I do not read s. 20 as limiting the application of 
outside legislation to the provisions of such legislation dealing specifically with the sanctioning of 
compromises and arrangements between the company and its shareholders. The grammatical struc
ture of s. 20 mandates a broader interpretation and the oppression remedy is, therefore, available to 
a supervising judge in approptiate circumstances. 

[54] I do not acccpt the respondents' argument that the motion judge had the authority to order the 
removal of the appellants by virtue ofthe power contained in.s. 145(2)(b) ofthe CBCA to make an 
order "declaring the result of the disputed election or appointment" of directors. In my view, s. 145 
relates to the procedures underlying disputed elections or appointments, and not to disputes over the 
composition of the board of directors itself. Here, it is conceded that the appointment of Messrs. 
Woollcombe and Keiper as directors complied with all relevant statutory requirements. Farley J. 
quite properly did not seek to base his julisdietion on any such authOlity. [page24 ] 

The level of conduct required 

[55] Colin Campbell J. recently invoked the oppression remedy to remove directors, without ap
pointing anyone in their place, in Catalyst Fund General Paliner I Inc. v. Hollinger Inc., supra. The 
bar is high. In reviewing the applicable law, C. Campbell J. said (para. 68): 

Director removal is an extraordinary remedy and certainly should be imposed most 
spatingly. As a starting point, I accept the basic proposition set out in Peterson, 
"Shareholder Remedies in Canadall. 5 at the end of the document] 



(Emphasis added) 

SS. 18.172 Removing and appointing directors to the board is an extreme fonn of 
judicial intervention. The board of direetors is elected by the shareholders, vested 
with the power to manage the corporation, and appoints the officers of the com~ 
pany who undertake to conduct the day-to-day affairs of the corporation. [Foot
note omitted.] It is clear that the board of directors has control over policymaking 
and management of the corporation. By tampering with a board, a court directly 
affects the management of the corporation. If a reasonable balanee between pro~ 
teetion of corporate stakeholders and the freedom of management to conduct the 
affairs of the business in an efficient manner is desired, alteling the board of di
rectors should be a mcasure of last resort. The order could be suitable where the 
continuing presence of the incumbent directors is hannful to both the company 
and the interests of corporate stakeholders, and where the appointment of a new 
director or directors would remedy the oppressive conduct without a receiver or 
recciver~manager. 

[56] C. Campbell J. found that the continued involvement of the Rave1ston directors in the Hol
linger situation would "significantly impede" the interests ofthe public shareholders and that those 
directors were "motivated by putting their interests first, 110t those of the company" (paras. 82-83). 
The evidcnce in this case is far from reaching any such benchmark, however, and the record would 
not support a finding of oppression, even if one had been sought. 

[57] Everyone aeeepts that there is no evidence the appellants have eonducted themselves, as di
rectors -- in which capacity they participated over two days in the bid consideration exercise -- in 
anything but a neutral fashion, having regard to the best interests of Ste1co and all of the stakehold
ers. The motion judge acknowledged that the appellants "may well conduct themselves beyond re
proach". However, he simply decided there was a lisk -~ a reasonable apprehension -~ that Messrs. 
Woollcombe and Keiper would not live up to their obligations to be neutral in the future. [page25] 

[58] The risk or apprehension appears to have been founded essentially on three things: (1) the 
earlier public statements made by Mr. Keiper about flmaximizing shareholder value"; (2) the con
duct of Clearwater and Equilibrium in criticizing and opposing the Stalking Horse Bid; and (3) the 
motion judge's opinion that Clealwater and Equilibrium -- the shareholders represented by the ap
pellants 011 the Board -- had a "visionll that "usually does not eneompass any significant concern for 
the long-tenn competitiveness and viability of an emerging corporation", as a result of which the 
appellants would approach their directors' duties looking to liquidate their shares on the basis of a 
"short-tenn hold" rather than with the best interests of Stelco in mind. The motion judge transposed 
these concerns into anticipated predisposed conduct on the part of the appellants as directors, de
spite their apparent understanding of their duties as directors and their assurances that they would 
act in the best interests of Stelco. He therefore concluded that "the risk to the process and to Stelco 
in its emergence [was] simply too great to risk the wait and see approach". 

[59] Directors have obligations under s. 122(1) ofthe CBCA (a) to act honestly and in good faith 
with a view to the best interest of the corporation (the "statutory fiduciary duty" obligation), and (b) 
to exercise the care, diligence and skill that a reasonably prudent person would exercise in eompa
rable cireumstances (the flduty of eare" obligation). They are also subject to control under the op
pression remedy provisions of s. 241. The general nature of these duties does not change when the 



company approaches, or finds itself in, insolvency: Peoples Department Stores Inc. (Trustee of) v. 
Wise, [2004] 3 S.C.R. 461, [2004] S.C.J. No. 64, at paras. 42-49. 

[60] In Peoples the Supreme COUli noted that "the interests ofthe corporation are not to be con
fused with the interests ofthe creditors or those of any other stakeholders" (para. 43), but also ac
cepted "as an accurate statement of the law that in determining whether [directors] are acting with a 
view to the best interests of the corporation it may be legitimate, given all the circumstances of a 
given case, for the board of directors to consider, inter alia, the interests of shareholders, employees, 
suppliers, creditors, consumers, governments and the enviromnent" (para. 42). Importantly as well 
-- in the context of"the shifting interest and incentives of shareholders and creditors" -- the court 
stated (para. 47): 

In resolving these competing interests, it is incumbent upon tlle directors to act honestly 
and in good faith with a view to the best interests ofthe corporation. In using their 
skills for the benefit ofthe corporation when it is in troubled waters financially, the di
rectors must be careful to attempt to act in [page26 ]its best interests by creating a 
"better" corporation, and not to favour the interests of anyone group of stakeholders. 

[61] hl detennining whether directors have fallen foul of those obligations, however, more than 
some risk of anticipated misconduct is required before the court can impose the extraordinary rem
edy of removing a director fi'om his or her duly elected or appointed office. Although the motion 
judge concluded that there was a risk of harm to the Stelco process if Messrs. Woollcombe and 
Keiper remained as directors, he did not assess the level of that risk. The record does not suppOli a 
finding that there was a sufficient risk of sufficient misconduct to warrant a conclusion of oppres
sion. The motion judge was not asked to make such a finding, and he did not do so. 

[62] The respondents argue that this court should not interfere with the decision ofthe motion 
judge on grounds of deference. They point out that the motion judge has been case-managing the 
restructuring of Stelco under the CCAA for over 14 months and is intimately familiar with the cir
cumstances of Stelco as it seeks to restructure itself and emerge from court protection. . . ~ ~ , 

[63] There is no question that the decisions of judges acting in a supervisory role under the 
CCAA, and particularly those of experienced commercial list judges, are entitled to great deference: 
see Algoma Steel Inc. v. Union Gas Ltd. (2003),63 O.R. (3d) 78, [2003] O.J. No. 71 (C.A.), at para. 
16. The discretion must be exercised judicially and in accordance with the principles governing its 
operation. Here, respectfully, the motion judge misconstmed his authority, and made an order that 
he was not empowered to mak,e in the circumstances. 

[64] The appellants argued that the motion judge made a number of findings without any evi
dence to support them. Given my decision with respect to jurisdiction, it is not necessary for me to 
address that issue. 

The business judgment rule 

[65] The appellants argue as well that the motion judge erred in failing to defer to the unanimous 
decision of the Stelco directors in deciding to appoint them to the Stelco Board. It is 
well-established that judges supervising restmcturing proceedings -- and cOUlis in general -- will be 
very hesitant to second-guess the business decisions of directors and management. As the Supreme 
Court of Canada said in Peoples, supra, at para. 67: 



Courts are ill-suited and should be reluctant to second-guess the application of business 
expertise to the considerations that arc involved in corporate decision making ... 
[page27] 

[66] In Brant Investments Ltd. v. KeepRite Inc. (1991), 3 O.R. (3d) 289, [1991] OJ. No. 683 
(C.A.), at p. 320 O.R., this court adopted the following statement by the trial judge, Anderson J.: 

Business decisions, honestly made, should not be subjected to microscopic examina
tion. There should be no interference simply because a decision is unpopular with the 
minority." at the end of the document] 

[67] McKinlay J.A. then went on to say [at p. 320 O.R.]: 

There can be no doubt that on an application under s. 2347 at the end of the document] 
the trial judge is required to consider the nature of the impugned acts and the method in 
which they were carried out. That does not meant that the trial judge should substitute 
his own business judgment for that of managers, directors, or a committee such as the 
one involved in assessing this transaction. Indeed, it would generally be impossible for 
him to do so, regardless of the amount of evidence before him. He is dealing with the 
matter at a different time and place; it is unlikely that he will have the background 
knowledge and expertise ofthe individuals involved; he could have little or no 
knowledge of the background and skills of thc persons who would be carrying out any 
proposed plan; and it is unlikely that he would have any knowledge of tlle specialized 
market in which the corporation operated. In Sh01i, he does not know enough to make 
the business decision required. 

[68] Although a judge supervising a CCAA proceeding develops a certain "feel" for thc corporate 
dynamics and a celiain sense of direction for the restructuring, this caution is worth keeping in 
mind. See also Clear Creek Contracting Ltd. v. Skeena Cellulose Inc., supra; Sammi Atlas Inc. (Re), 
[1998] OJ. No. 1089,3 C.B.R. (4th) 171 (Gen. Div.); Olympia & York Developments Ltd. (Re), 
supra; Re Albelia Pacific Tenninals Ltd., [1991] B.CJ. No. 1065,8 C.B.R. (4th) 99 (S.c.). The 
cOUli is not catapulted into the shoes of the board of directors, or into the seat of the chair of the 
board, when acting in its supervisory role in the restlUcturing. 

[69] Here, the motion judge was alive to the tlbusiness judgment" dimension in the situation he 
faced. He distinguished the application of the lUle from the circumstances, however, stating at para. 
18 of his reasons: 

With respect I do not see the present situation as involving the "management of the 
business and affairs of the corporation", but rather as a quasi-constitutional aspect of 
the corporation cntmsted albeit to the Board pursuant to s. 111 (1) of the CBCA. I agree 
that where a board is actually engaged in the business of a judgment situation, the 
board should be given appropriate deference. However, to the contrary in this situation, 
I do not see it as a [page28 ]situation calling for (as asserted) more dcference, but rather 
considerably less than that. With regard to this decision of the Board having impact 
upon the capital raising process, as I conclude it would, then similarly deference ought 
not to be given. 



[70] I do not see the distinction between the directors' role in "the management of the business 
and affairs of the corporation" (CBCA, s. 102) -- which describes the directors' overall responsibili
ties -- and their role with respect to a nquasi-constitutionalaspect of the corporation" (Le., in filling 
out the composition of the board of directors in the event of a vacancy). The "affairs" of the corpo
ration are defined in s. 2 of the CBCA as meaning "the relationships among a corporation, its affili
ates and the shareholders, directors and officers of such bodies corporate but does not include the 
business carried on by such bodies corporate". Corporate governance decisions relate directly to 
such rclationships and are at the heart of the Board's business decision-making role regarding the 
corporation's business and affairs. The dynamics of such decisions, and the intricate balancing of 
competing interests and other corporate-related factors that goes into making them, are no more 
within the purview of the court's knowledge and expeliise than other business decisions, and they 
deserve the same deferential approach. Respectfully, the motion judge erred in declining to give cf
fect to thc business judgment rule in the circumstances of this case. 

[71] 111is is not to say that the conduct ofthe Board in appointing the appellants as directors may 
never come lmder review by the supervising judge. The court must ultimately approve and sanction 
the plan of compromise or arrangement as finally negotiated and accepted by the company and its 
creditors and stakeholders. The plan must be found to be fair and reasonable before it can be sanc
tioned. Ifthe Board's decision to appoint the appellants has somehow so tainted the capital raising 
process that those criteria are not met, any eventual plan that is put forward will fail. 

[72] The respondents submit that it makes no sense for the court to have jurisdiction to declare 
the process flawed only after the process has run its course. Such an approach to the restructuring 
process would be inefficient and a waste of resources. While there is some merit in this argument, 
the court cannot grant itself jurisdiction where it does not exist. Moreover, there are a plethora of 
checks and balances in the negotiating process itself that moderate the lisk of the process becoming 
iITetrievably tainted in this fashion -- not the least of which is the restraining effect of the prospect 
of such a consequence. I do not think that this argument can prevaiL In addition, the court at all 
times retains its broad and [page29] flexible supervisory jurisdiction -- a jurisdiction which feeds 
the creativity that makes the CCAA work so well -- in order to address fail11ess and process con
cerns along the way. This case relates only to the court's exceptional power to order the removal of 
di rectors. 

The reasonable apprehension of bias analogy 

[73] In exercising what he saw as his discretion to remove the appellants as directors, the motion 
judge thought it would be useful to "borrow the concept of reasonable apprehension of bias ... with 
suitable adjustments for the nature of the decision making involved" (para. 8). He stressed that 
"there was absolutely no allegation against [Mr. Woollcombe and Mr. Keiper] of any actual aebias' 
or its equivalent" (para. 8). He acknowledged that neither was alleged to have done anything wrong 
since their appointments as directors, and that at the time of their appointments the appellants had 
confimled to the Board that they understood and would abide by their duties and responsibilities as 
directors, including the responsibility to act in the best interests of the corporation and not in their 
own intcrests as shareholders. In the end, however, he concluded that because of their prior public 
statements that they intended to "pursue effOlis to maximize shareholder value at Stelco", and be
cause of the nature of their business and the way in which they had been accumulating their share
holding position during the restructuring, and because oftheir linkage to 40 per cent of the common 



shareholders, there was a risk that the appellants would not conduct themselves in a neutral fashion 
in the best interests of the corporation as directors. 

[74] In my view, thc administrative law notion of apprehension of bias is foreign to the principles 
that govem the election, appointment and removal of directors, and to corporate govemance con
siderations in general. Apprehension of bias is a concept that ordinarily applies to those who preside 
over judicial or quasi-judicial decision-making bodies, such as courts, administrative tribunals or 
arbitration boards. Its application is inapposite in the business decision-making context of corporate 
law. There is nothing in the CBCA or other corporate legislation that envisages the screening of di
rectors in advance for their ability to act neutrally, in the best interests of the corporation, as a pre
requisite for appointment. 

[75] Instead, the conduct of directors is govemed by their common law and statutory obligations 
to act honestly and in good faith with a view to the best interests of the corporation, and to exercise 
the care, diligence and skill that a reasonably [page30 ]prudent person would exercise in compara
ble circumstances (CBCA, s. 122(1)(a) and (b)). The directors also have fiduciary obligations to the 
corporation, and they are liable to oppression remedy proceedings in appropriate circumstances. 
These remedies are available to aggrieved complainants -- including the respondents in this case -
but they depend for their applicability on the director having engaged in conduct justifying the im
position of a remedy. 

[76] If the respondents are correct, and reasonable apprehension that directors may not act neu
trally becausc they arc aligned with a particular group of shareholders or stakeholders is sufficient 
for removal, all nominee directors in Canadian corporations, and all management directors, would 
automatically be disqualified from serving. No one suggests this should be the case. Moreover, as 
Iacobucci J. noted in Blair v. Consolidated Enfield Corp., [1995] 4 S.C.R. 5, [1995] S.C.J. No. 29, 
at para. 35, "persons are assumed to act in good faith unless proven otherwise". With respect, the 
motion judge approached the circumstances before him from exactly the opposite direction. It is 
commonplace in corporate/commercial affairs that there are connections between directors and var
ious stakeholders and that conflicts will exist from time to time. Even where there are conflicts of 
interest, however, directors are not removed from the board of directors; they are simply obliged to 
disclose the conflict and, in appropriate cases, to abstain from voting. The issue to be determined is 
not whcther there is a connection between a director and other shareholdcrs or stakeholdcrs, but ra
ther whether there has been some conduct on the part of thc director that will justify the imposition 
of a corrective sanction. An apprehension of bias approach does not fit this sort of analysis. 

Part V -- Disposition 

[77] For the foregoing reasons, then, I am satisfied that thc motion judge erred in dcclaring the 
appointment of Messrs. Woollcombe and Keiper as directors of Stelco of no force and effect. 

[78] I would grant leave to appeal, allow the appeal and set aside the order of Farley J. dated 
Fcbruary 25, 2005. 

[79] Counsel have agreed that there shall be no costs of thc appeal. 

Order accordingly. 

[page31] 

Notes 



Note 1: R.S.C. 1985, c. C-36, as amended. 

Note 2: TI1e reference is to the decisions in Dyle, Royal Oak Mines and Westar, cited above. 

Note 3: See para. 43, infra, where 1 elaborate on this decision. 

Note 4: It is the latter authority that the directors of Steleo exercised when appointing the appel
lants to the Stelco Board. 

Note 5: Dennis H. Peterson, Shareholder Remedies in Canada, looseleaf (Markham: LexisNexis 
-- Butterworths, 1989), at 18-47. 

Note 6:01', I would add, unpopular with other stakeholders. 

Note 7: Now s. 241. 
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Appeal by the Canadian Union of Pub lie Employees from the dismissal of its applieation. The re
spondent Royal Crest Lifeeare Group operated several nursing and retirement homes. It was peti
tioned into bankmptcy after it defaulted under its loan agreements. The tmstee applied for an order 
that it was not bound by the collective agreements between Royal and the Union. It also sought an 
order that it not be deemed a sueeessor employer under the Labour Relations Aet. The Union ap
plied for leave to pursue an applieation before the Ontario Labour Relations Board for the tmstee to 
be designated as a sueeessor employer. Both applieations were dismissed. The bankruptey judge 
considered the applications to be prenlature. The tmstee did not appeal. 

HELD: Appeal dismissed. The judge did not apply the wrong test under section 215 ofthe Bank
mptcy and Insolveney Act. He considered that there was no evidentiary basis for the proposed ap
plieation. There was evidence to support the judgc's conclusion that the applications were prema
ture. The judge did not decide the sueeessor employer issue, whieh was within the exclusive juris
diction ofthe Board. He did not decide this issue on its merits as he merely dismissed the applica
tions. 

Statutes, Regulations and Rules Cited: 

Banlauptcy Act, s. 186. 

Banlauptcyand Insolvency Act, R.S.C. 1985, c. B-3, ss. 46, 
72(1),215. 

Companies Creditors Arrangement Act, R.S.C. 1985, e. C-36. 

Courts of Justice Act, R.S.O. 1990, c. C-43, ss. 101, 109. 

Employment Standards Act, S.O. 2000, c. 41. 

Human Rights Code, R.S.O. 1990, c. H-19. 

Labour Relations Act, S.O. 1995, c. 1, Sch. A., s. 69,69(1), 
69(2), 69(12), 114(1). 

Occupational Health and Safety Act, R.S.O. 1990, c. 0-1. 

Pay Equity Act, R.S.O. 1990, c. P-7. 

Pension Benefits Act, R.S.O. 1990, c. P-8. 

Pension Benefits Standards Act, R.S.C. 1985, c. 32. 

Workplace Safety and Insuranee Act, S.O. 1997, c. 16, Sch. A. 
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On appeal from the order of Justice James M. Farley of the Superior Court of Justice dated January 
16,2003, reported at (2003),40 C.B.R. (4th) 146. 

Counsel: 

Scan Dewart and Michael Kainer, for the appellants. 
John A. MacDonald, for the respondent, Erust & Young. 
Harold P. Rolph, for independent counsel, for the trustee. 
L. Joseph Latham and Joseph K. Moni.son, for the respondent, Confederation Life. 
Kyla E.M. Mahar, for the respondent, National Life. 
Robin K. Basu, for the intervenor. 

Reasons for judgment were delivered by MacPherson J.A., conculTed in by Cronk J.A. Sepa
rate reasons were dclivered by Borins J.A. 

MacPHERSON J.A.:--

A. INTRODUCTION 

1 On January 10,2003, a large group of related companies collectively Imown as The Royal 
Crest Lifecare Group Inc. ("Royal Crest"), which operated five nursing homes, six retirement homes 
and six mixed care (nursing and retirement) homes in southeru Ontario, was petitioned into bank
ruptcy by several banks after it defaulted under its loan agreemcnts with the banks. Ernst & Young 
Ine. ("Erust & Young") was appointed as trustee of the estate of the bankrupt. 

2 On the same day, and before the same judge, Farley J., who made the bankruptcy order, the 
trustee and the unions representing many of the employees of the bankrupt company brought duel
ling motions. 

3 The trustee sought an order that it not be bound by the collective agreements between Royal 
Crest and the unions and that it not be deemed to be a successor employer under the Labour Rela
tions Act, S.O. 1995, c. 1, Sch. A. (the "LRA"), and other labour and employment laws. 

4 The unions resisted the trustee's motion. In addition, based on their view that the question of 
successor employer' came within the exclusive jurisdietion of the Ontario Labour Relations Board 
(the "OLRB"), the unions made a cross-motion before the bankruptcy judge. In their cross-motion, 
the unions sought leave, pursuant to s. 215 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. 
B-3 (the "BIA"), to pursue an application before the OLRB seeking the designation of the trustee as 
a successor employer. 

S The bankruptcy judge dismissed the trustee's motion. The trustee does not appeal. 

6 The bankruptcy judge also dismissed the unions' cross-motion, but "without prejudice to such 
a motion being brought back on again with appropriate faetual underpiIming". 'I11e unions appeal. 

B. THE FACTS 



(1) The parties and the events 

7 Royal Crest operated 17 long-tenn care facilities in Southem Ontario. These homes provided 
approximately 2300 beds for patients and residents. Royal Crest employed about 2200 full-time and 
part-time employees. Canadian Union of Public Employees Locals 1712, 3009,2225-05, 2225-06 
and 2225-12 and Service Employees Intemational Union Locals 204 and 532 (the "unions") reprc
scnt approximatcly 1400 of these employees. 

8 Unfortunately, by late 2002 Royal Crest was in serious financial difficulty. It owed its credi-
tors, mostly banks, in cxcess of $128 million and was in dcfault under its loan agrccments. 

9 On October 21,2002, Royal Crest was granted protection under the Companies Creditors 
Atrangement Act, R.S.C. 1985, c. C-36 (the "CCAA") by order of Crane J. On November 13, 2002, 
the proceedings under the CCAA were tenninated and Emst & Young was appointed as interim re
ceiver pursuant to s. 46 of the BIA. The interim receiver hmnediately engaged the fonner employ
ees under terms and conditions of employment similar, but not identical, to those provided in the 
various collective agreements. One of the temlS of employment to which the employees had to 
agree was that they accepted that Emst & Young was not a successor employer. 

10 On Janum'y: 10,2003, Royal Crest was petitioned into bm1kruptcy. Emst & Young was ap-
pointcd as trustee. 

(2) The litigation 

(a) Bcfore the bankruptcy judgc 

11 On January 10, 2003, the trustee and the unions brought thcir duelling or mirror motions on 
the question of whether the trustce should be decmed to be a successor cmployer within the mean
ing of s. 69 of the LRA. 

12 The banlauptcy judge dismissed the trustee's motion. Hc rcviewed considerable case law, 
much of it conflicting. It seems clear fi-om his reasons that he doubted two of the propositions ad
vanced by the trustee: (1) a trustee in bankruptcy cannot be a successor employer; and (2) collective 
agreements tenninate with bmllauptcy. All that the bmllauptcy judge was prepared to order, con
sistent with Re Rizzo & Rizzo Shocs Ltd., [1998] 1 S.C.R. 27, was: 

This Court orders that the employment of all employees engaged by the Interim 
Receiver is terminated by vitiue of the bm1kruptcy. The Trustee is hereby au
thorized to engage any or all of such fomler employees of the Bmllcrupt or any 
other persons. 

The trustee does not appeal this component of the banlauptcy judge's order. 

13 The bm1kruptcy judge also dismissed the unions' cross-motion. Again, the bmllauptcy judge 
conducted a full review of the relevant legislation and case law. He concluded: 

There has been no allegation, let alone evidence, that the Trustee here (even if 
one were to consider E & Y Inc. in its capacity as IR) has been dragging its feet 
or will do so. The CLTPE cross-motion for leave is dismissed without prejudice to 
such a motion being brought back on again with appropriate factual underpinning 



which I would be of the view ought to demonstrate that the Trustee has slipped 
over from functioning qua realizor of assets in a diligent fashion to the role of 
being predominantly an employer in its activities. 

The unions appeal the bankruptcy judge's decision relating to their cross-motion. 

(b) TIle appeal 

14 TIle appeal is unusual in an important respect. Most appeals involve the same parties, issues 
and arguments that were before the trial, application or motion judge. To some extent, that is true of 
this appeal. Some ofthe matters that were before the bankruptcy judge, and which he resolved, are 
raised again on appeal. 

15 However, significant attention was devoted on the appeal (in facta and in oral argument) to 
an issue that was invisible, or almost invisible, in the hearing before the bankruptcy judge. The issue 
is the relationship, in constitutional law tenns, between the federal BIA and the Ontario LRA. 

16 The appellants raised the pUl}Jorted constitutional issue in their factmn by framing the first 
issue of the appeal as: 

(a) Did the leamed bankruptcy judge err in effectively finding a conflict be
tween the provisions ofthe Banlauptcy and Insolvency Act and the Labour 
Relations Act, 1995, where none in fact exists? 

17 Rather tha11 ignore the fact that the appellants' argument appeared to be put no higher than 
the assertion that the banlauptcy judge had made an implicit detennination of a constitutional issue 
raised by no one, the respondent trustee decided to mount a full-scale attack on thc applicability of 
the successor employer provisions of the LRA in a banlcruptcy context. The trustec served a Notice 
of Constitutional Question upon the Attol11ey General of Canada and the Attol11ey General of On
tario, pursuant to s. 109 of the COUlis of Justice Act, R.S.O. 1990, c. C.43. 

18 The Attol11ey General of Ontario intervened in the appeal. He noted that no Notice of Con
stitutional Question was served in the proceedings before the bankruptcy judge and, consequently, 
he had no oppOliunity to participate in those proceedings. 

19 During the appeal hearing, the panel pcnnitted the appellants and the trustee to make their 
constitutional arguments. However, at the conclusion ofthese submissions, the panel indicated that 
it did not need to hear further submissions on this issue, including submissions from the Attorney 
General who had filed an extensive factum on the purported constitutional issue. TIle panel essen
tially agreed with the Attorney General's submissions that: (1) the constitutional issue was not 
raised before, or addressed or determined by, the bankruptcy judge; and (2) the appeal could, and 
should, be determined without the necessity of dealing with the constitutional issue. 

C. ISSUE 

20 TIle sole issue on the appcal is whether the bankruptcy judge erred in the exercise of his dis-
cretion by refusing to permit the unions to proceed, on January 10,2003, to the OLRB to have the 
question of the status of the tlustee as successor employer resolved. 

D. ANALYSIS 



(1) The standard of review 

21 A bankruptcy is a disaster. A company has failed; in many cases it will not survive. Credi-
tors, who provided goods and services in good faith, may lose substantial sums of money. Employ
ees of the bankrupt company instantIy lose their jobs. 

22 The bankruptcy judge is thrown into the middle of the disaster. The judge will need to make 
important decisions that will affect the future of the company, creditors and employecs. The quali
ties of a good bankruptcy judge are therefQte.expertise, sensitivity and speed. 

23 Appellate courts have long recognized tIle unique difficulties faced by judges in bankruptcy 
and CCAA proceedings. The result is that appellate courts accord considerable deference to judges' 
decisions in these contexts: see, for example, Re Algoma Steel Tnc., [2001] O.J. No. 1943 (CA.); 
Banque National de Paris (Canada) v. Opiola, [2001 J 6 W.W.R. 95 (Alta. CA.); and Ford Credit 
Canada Ltd. v. Fred Walls & Sons Holdings Ltd., [2003] B.C.J. No. 454 (CA.). 

(2) The test under s. 215 ofthe BIA 

24 The LRA gives the OLRB exclusive jurisdiction to decide successor employer applications: 
see ss. 69(12), 114 and 116. However, in bankruptcy proceedings, a party seeking to challenge a 
decision by a trustee must seek leave from a judge. Section 215 of the BTA provides: 

215. Except by leave of the couli, no action lies against ... a trustee with respect 
to any report made under, or any action taken pursuant to, this Act. 

The appellants aclmowledge tIlat they require the leave ofthe court in order to pursue their applica
tion to the OLRB. 

25 The case law establishes that tIle threshold for granting leave under s. 215 of the BIA is a 
low one. In Society of Composers, Authors and Music Publishers of Canada v. Armitage (2000), 50 
O.R. (3d) 688 at 690 (C.A.) ("SOCAN ff

), Charron J.A. stated: 

[T]he evidence required to support an order under s. 215 must be sufficient to 
establish that there is a factual basis for the proposed claim and that the proposed 
claim discloses a cause of action. However, the evidence does not have to be suf
ficient to enable the motions judge to make a final assessment of the merits of the 
proposed claim. The sufficiency of the evidence must be measured in the context 
of the purpose of s. 215 which is to prevent the trustee fi:om having to respond to 
actions which are fiivolous or vexatious or which do not disclose a cause of ac
tion ... 

See also: Mancini (Bankrupt) et a1. v. Falconi et a1. (1993), 61 O.A.C. 332 and Vanderwoude et al. 
v. Scott and Pichelli Ltd. et a1. (2001), 143 O.A.C. 195. 

(3) Discussion 

26 The appellants contend that the bankruptcy judge made tln'ee eITors in his reasons relating to 
their cross-motion: (1) he applied the wrong test for a BTA s. 215 application; (2) he detennined a 
matter - whether the trustee was a successor employer - within the exclusive jurisdiction of the 



OLRB; and (3) he incorrectly found that the various collective agreements were in "suspended ani
mation". 

27 I do not agree that the bankruptcy judge applied the wrong test. The cross-motion was di-
rectly related to s. 215 ofthe BIA and the relevant case law was argued before the bankruptcy 
judge. It is true that the test under s. 215 of the BIA establishes a low threshold for granting leave. 
However, SOCAN makes it clear that there must be an evidentiary basis for the proposed cause of 
aetion. 

28 111e bankmptcy judge clearly tumed his mind to this component of the test. hl dismissing 
the cross-motion, he invited the unions to bring a fuliher motion "with appropriate factual under
pinning". 

29 It is important to place tlle appellants' cross-motion in its proper context. Prior to January 10, 
2003, there was no live successor employer issue because Emst & Young, acting as interim receiv
er, engaged current employees only ifthey contractually agreed that Emst & Young was not a suc
cessor employer. On January 10, 2003, this picture changed in a major way. When receiving orders 
were made and Ernst & Young was appointed as trustee of tlle estate of Royal Crest, the status of 
the trustee as a potential successor employer emerged as a live issue because the existing employ
ment relation was automatically terminated: see Re Rizzo & Rizzo Shoes Ltd., supra. Both the trus
tee and the unions decided, virtually instantaneously, to resort to their preferred institutions, the 
court and the OLRB respeetively, to resolve the issue. 

30 It is clear that the bankruptcy judge regarded both motions as premature. In my view, this 
conclusion was amply suppOlied by the chronology of events and the record before the bankmptcy 
judge. 

31 The trustee has many responsibilities - to the estate it is managing, to creditors and to the 
cOUli. Where, as here, a tmstee in bankruptcy seeks to hire fon11er employees ofthe bankrupt com
pany, the tmstee also has a responsibility to those employees. The trustee's decision to bring a mo
tion 011 the first day of its trusteeship seeking a deelaration that it not be deemed a successor em
ployer "for any purpose whatsoever" was, in the bankruptcy judge's view, premature. Accordingly, 
he dismissed tlle motion. The trustee does not appeal this component of his decision. 

32 Equally, the appellants' cross-motion, understandable perhaps because ofthe tmstee's mo-
tion, was also, arguably, misconceived. The first day of a bankmptcy is hardly business as usual' for 
anyone, including the employees. The relationship between tlle trustee and the employees of the 
bankrupt company caru10t be resolved instantly. Care, sensitivity, negotiation and at least some time 
will be necessary before an appropriate relationship can be set in place. The bankruptcy judge re
garded the union's cross-motion as premature as well. Accordingly, he dismissed it, but without 
foreclosing the possibility that such a motion could succeed once the pruiies, at a minimum, had ex
plored the establishment of an appropriate employment relationship. Again, I see no basis for inter
fering with the banlcruptcy judge's exercise of discretion in this regard. 

33 I also do not accept the appellants' submission that the bankruptcy judge decided the suc
cessor employer issue. He explicitly did not do this. He dismissed the trustee's motion seeking an 
order that the trustee not be deemed a successor employer and authorized the trustee to engage for
mer employees of the bankrupt company. He also dismissed the unions' cross-motion, but coupled 
that dismissal with an invitation to bring anotller motion later with an "appropriate factual under
piruling". In my view, these careful combined dispositions establish clearly that the bankruptcy 



judge did not decide the successor employer issue on its merits. Rather, he regarded resolution of 
that issue on January 10, 2003 as being premature. Accordingly, in the exercise of his discretion, he 
left it open. 

34 Finally, I do not agree with the appellants' challenge to the bankruptcy judge's description of 
thc vrulOus collective agreements as "not tenninated but rather ... put into suspended animation". 

35 On January 10,2003, the first day of the bankruptcy, it strikes me that this description was 
entirely apt. On that date, it was simply too early to attach fonnal, ruld final, legal labels to the rela
tionship between the trustee and the employees. ImportrultIy, the banlauptcy judge explicitly rccog
nized thc existence ruld importance of the collective agreements. Immcdiately after his description 
of tIle collective agreements as contracts put into "suspended animation", he effectively gave some 
advice to the trustee regarding the importrulce ofthe employment relationship established by those 
agreements: 

The trustee will also have to appreciate that if it does not accede to the union 
demands for union dues, pension contributions and grievrulce-type procedures, 
thcn conceivably after a period oftime (which may vary in length) the persoD1lel 
which it has employed may become disenchanted with continuing at the various 
locations and value may evaporate or start to do so unless "conective" or "rune
liorating" measures are talcen. 

36 For these reasons, I conclude that the bankruptcy judge did not err, in the exercise of his 
discretion, by deciding that the appellrults' cross-motion seeking leave to make rul application on tIle 
successor employer issue to the OLRB was premature and, therefore, should be dismissed. 

E. DISPOSITION 

37 I would dismiss the appeal with costs fixed at $20,000 inclusive of disbursements ruld 
G.S.T. 

MacPHERSON J.A. 
CRONK J.A. -- I agree. 

38 BORINS J.A. (dissenting):-- I have had the advantage of reading the reasons for judgment 
of my colleague, MacPherson J.A. With respect, I am unable to agree with his conclusion that tIus 
appeal should be dismissed. 

39 In my view, this appeal is about the exercise of judicial discretion in the context of rul appli-
cation by two trade unions (the "appel1rults") purSUrult to s. 215 of the Bankruptcy and Insolvency 
Act, RS.C. 1985, c. B-3 (the "BIA") for leave to bring an application bcfore the Ontario Labour 
Relations Board (the "OLRB") under s. 69(12) ofthe Labour Relations Act, S.O. 1995, c. 1, Sch. A 
(tile "LRA") for a declaration that Emst & Young, Inc. ("EYI"), the trustee in banlauptcy of The 
Royal Crest Lifecare Group ("Royal Crest"), is a successor employer. Thus, the issue in this appeal 
is whether there is any basis on which tIlis court can interfere with tile discretion exercised by Far
ley J. in dismissing the appellants' application under s. 215 ofthe BIA. For the reasons that follow, I 
have concluded that the bankruptcy judge eiTed in the exercise of his discretion. 

I 



40 At the outset, I find it helpful to repeat what I said about the standard of appellate review of 
the exercise of judicial discretion in Wong v. Lee (2002), 58 O.R. (3d) 398 at 408-409: 

The standard of appellate review of judicial discretion has been considered by the 
Supreme Court of Canada in a number of eases. In Reza v. Canada, [1994] 2 
S.C.R. 394 at pp. 404-05, 116 D.L.R. (4th) 61 at p. 68, the Supreme Court held 
that: 

... the test for appellate review of the exercise of judicial discretion is 
whether the judge at first instance has given ~,.'Ufficient weight to all rele
vant considerations: Friends of the Oldman River Society v. Canada (Min
ister of Transport) , [1992] 1 S.C.R. 3, at pp. 76-77, per LaForest J. See also 
Manitoba (Attomey General) v. Metropolitan Stores (MTS) Ltd., [1987] 1 
S.C.R. 110, at pp. 154-55. 

In Friends of Oldman River Society v. Canada (Minister of Transport), [1992] 1 
S.C.R. 3, at pp. 76-77, LaForest J. stated that in Harelkin v. University of Regina, 
[1979] 2 S.C.R. 561, 96 D.L.R. (3d) 14, the Supreme Court had essentially 
adopted the following standard of review articulated by Viscount Simon L.C. in 
Charles Osenton & Co. v. JolU1ston, [1942] A.C. 130 at p. 138 (ILL.): 

The law as to the reversal by a comi of appeal of an order made by the 
judge below in the exercise of his discretion is well-established, and any 
diffieulty that arises is due only to the applieation of well-settled principles 
in an individual case. The appellate tribunal is not at libeliy merely to sub
stitute its own exercise of discretion for the discretion already exercised by 
the judge. In other words, appellate authorities ought not to reverse the or
der merely because they would themselves have exercised the original dis
cretion, had it attached to them, in a different way. But if the appellate tri
bunal reaches the clear conclusion that there has been a wrongful exercise 
of discretion in that no weight, or no sufficient weight, has been given to 
relevant eonsiderations such as those urged before us by the appellant, then 
the reversal of the order on appeal may be justified. 

II 

41 It is also helpful to reproduce the legislation that is relevant to this appeal. 

Bankruptcy and Insolvcney Act 

s. 72(1) The provisions of this Act shall not be deemed to abrogate or supersede the 
substantive provisions of any other law or statute relating to propeliy and civil 
rights that are not in conflict with this Act, and the trustee is entitled to avail 
himself of all rights and remedies provided by that law or statute as supplemen
tary to and in addition to the rights and remedies provided by this Act. 



s. 215 Except by lcave of the court, no action lies against the Superintendent, an of
ficial receiver, an interim receiver or a trustee with respect to any report made 
under, or any action taken pursuant to, this Act. 

Labour Relations Act, 1995 

s. 69(1) In this section, 

"business!! includes a part or parts thereof; ("enterprisell
) 

"sells" includes leases, transfers and any other manner of disposition, and 
"sold" and "sale" have corresponding meanings. ("vend", lIvendu", "vente") 

(2) Where an employer who is bound by or is a party to a collective agreement with 
a trade union or council of trade unions sells his, her or its business, the person to 
whom the business has been sold is, until the Board otherwise declares, bound by 
the collective agreement as if the person had been a party thereto and, where an 
employer sells his, her or its business while an applieation for certification or 
tennination of bargaining rights to whieh the employer is a party is before the 
Board, the person to whom the business has been sold is, until the Board other
wise declares, the employer for the purposes of the application as if the person 
were named as the employer in the application. 

s. 69(12) Where, on any application under this section or in any other proceeding 
before the Board, a question arises as to whether a business has been sold by one 
employer to another, the Board shall detennine the question and its decision is 
final and conclusive for the purposes of this Act. 

s. 114(1) The Board has exclusive jurisdiction to exercise the powers conferred 
upon it by or under this Aet and to detennine all questions of faet or law that 
arise in any matter before it, and the action or decision of the Board thereon is 
final and conclusive for all purposes, but nevertheless the Board may at any time, 
if it considers it advisable to do so, reconsider any decision, order, direction, 
declaration or ruling made by it and vary or revoke any such decision, order, di
rection, declaration or ruling. 

III 

42 Although MacPherson 1.A. has reviewed the facts which fonned the basis for both the ap-
pellants' s. 215 application and the trustee in bankruptcy's application for declarations that it is not a 
successor employer under s. 69(12) of the LRA and other labour and employment laws, his rcview 
does not makc reference to a number of facts that, in my view, are rclevant to this appeaL There
fore, I propose to outline these additional facts. 

43 When EYI was appointed as interim receiver of the estatc of Royal Crest on November 12, 
2002, it inunediately engaged the fonner Royal Crest employees on a temporary basis under tenns 
and conditions of employment similar but not identical to those provided by the collective agree
ments. EYI was authorized to do so by a tenn of the order that appointed it as interim receiver. Ex
cluded tenns were access to a grievance procedure, full recognition of seniority, payment of union 
dues and contributions to the company pension plan. The former Royal Crest employees are 111em-



bers of the appellant unions which, prior to the bankruptcy, had entered into collective agreements 
with the Royal Crest companies. At the time ofthe interim receivership, there were, and remain, 
several outstanding labour relations issues, such as: outstanding grievances involving employee dis
cipline; outstanding pay equity adjushnents; the negotiation of a first time collective agreement; and 
default in contributions to the pension plan. 

44 On November 13, 2002, EYI delivered a letter to each employee containing an offer of em-
ployment and discussing, inter alia, the te1111S of employment. In addition, the letter contained the 
following infonnation: 

Our appointment as Interim-Receiver is on a temporary basis and for the limited 
purpose of continuing the operation of the homes and protecting the assets. It is 
our intent to stabilize the operations of the home by assuming control of the 
homes and protecting the interests ofthe stakeholders, including the residents 
whose health, safety and well being is of central conce111. To assist in achieving 
this objcctive, we have retained the services of Ext endi care (Canada) Inc. to 
manage and supervise the operations of the homes. 

Pursuant to the tenns of the Order, your employment by the Companies has been 
terminated. We would like to engage your services on a temporary basis to assist 
with the continued operation of the homes, which will assist thc Interim-Receiver 
in fulfilling its mandate to detennine the best way to ensure the future of the 
homes as going conce111S. The purpose of this letter is to set out the tenns under 
which we are prepared to do so. 

In making this offer, the Interim-Receiver is acting solely in its capacity as In
terim-Receiver and without personal or corporate liability. By accepting this of
fer you acknowledge that the Interim-Receiver is not a successor employer with
in the meaning or contemplation of the Ontario Employment Standards Act, 
2000, the Ontario Labour Relations Act or other similar federal or provincial 
legislation. 

45 On January 10,2003, EYI was appointed as hustee in bankruptcy of the estate of Royal 
Crest under the BIA. On January 17,2003, pursuant to s. 101 of the Courts of Justice Act, R.S.O. 
1990, c. C,43 (the "CJA"), EYI was appointed as receiver over the assets, property and undertaking 
of Royal Crest for the purpose of realizing thereon. Although clause 11 of this order expressly pre
cluded the engagement of any or all of Royal Crest's fonner employees, on January 17,2003, the 
trustee delivered a letter to the fonner employees that contained an offer of employment. 

46 The relevant portions of this letter read as follows: 

As noted previously, the Interim Receiver was appointed on a temporary basis 
until the appoinhl1ent of the Trustee, and therefore the role of the Interim Re
ceiver has come to an end effective January 17,2003. The Trustee will continue 
to operate the homes in the same manner as the Interim Receiver, and the Trustee 



has retained the services of Extendicare (Canada) Inc. to manage and supervise 
the operations of thc homes. 

Your employment with the Interim Receiver has ceased effective January 17, 
2003 and the Tmstee will immcdiately re-engage your serviees on a temporary 
basis to assist with the continued operation of the homes, on the same tenns and 
conditions as outlined in the Offer of Employment. Your services are required to 
assist the Tmstee in fulfilling its mandate to detennine the best way to ensure the 
future of the homes as going concerns. The purpose of this letter is to set out the 
tenns under which we are prepared to do so. 

You will be paid the same regular wages or salary that you have been receiving 
from the Interim Receiver. The Tmstee will eontinue to provide all benefits pro
vided by the Interim Receiver to you. The Tmstee, in the same mrumer as the In
terim Reeeiver, is unable to continue to provide benefits provided by the Compa
nies to you prior to the appointment of the hlterim Reeeiver (including, but not 
limited to, life insurance, disability or pension benefits or RRSP contributions). 
The Tmstee will be making the usual payroll deductions to the appropriate gov
ermnent authority on your behalf. 

In making this offer, the Tmstee is acting solely in its capacity as Tmstee and 
without personal or corporate liability. By continuing to work in the homes after 
Jrumary 17, 2003 you will be deemed to have accepted this offer, have read ruld 
understand fully the tenns of this letter and agreed to be bound by its tenns. You 
have also aeknowledged that the Tmstee is not a sueeessor employer within the 
meaning or contemplation of the Ontario ESA, the Ontru'io Labour Relations Aet 
or similar federal or provincial legislation. 

47 From the foregoing, it is clear that from the outset EYI, in its various capaeities, reeognized 
that it was pmdent to operate the nursing homes as a going concern for two related reasons: (1) to 
accommodate the 2300 patients and residents of the homes; and (2) to maximize the potential divi
dend to be paid to Royal Crest's creditors by selling the nursing homes as a going concern. Moreo
ver, it recognized that the most efficient way to eontinue to operate the homes was to engage the 
fonner employees of Royal Crest. Indeed, this appeared to be of such importance to EYI that in its 
second letter to the employees it wrote: "Your services are required to assist the Tmstee in fulfilling 
its mandate to detennine the best way to ensure the future of the homes as going concerns". 

48 When the appellants' motion was before the couli, it was clear that the operation of the 
homes was continuing in the srune manner as it had before Royal Crest was granted protection un
der the Companies Creditors AlTangement Act, R.S.C. 1985, c. C.36 (the "CCAN') on October 21, 
2002, and tlu'oughout the two month period of the interim receivership. It appeared that this opera
tion would eontinue in the same manner until the trustee in bankmptey was able to sell the nursing 
home business as a going eon cern. Thus, when the appellants's. 215 motion was before the court, 
approximately 2200 employees were eontinuing the operation of the nursing homes for approxi
mately 2300 patients and residents, and would continue to do so subsequent to EYl's appointment as 
trustee in banlauptey and reeeiver until EYI was able to obtain a purehaser willing to acquire the 
nursing homes as a going eoneern. 



49 From the letters it wrote to the fonner employees of Royal Crest, it is clear that EYI did not 
wish to be declared a successor employer under s. 69(12) pfthe LRA. It is evident £i'om EYI's ap
plication for an order declaring that the trustee in banlauptcy is not a successor employer under the 
LRA, the Occupational Health and Safety Act, RS.O. 1990, c. 0.1, the Employment Standards Act, 
S.O. 2000, c. 41, the Workplace Safety and Insurance Act, S.O. 1997, c. 16, Sch. A, the Pay Equity 
Act, R.S.O. 1990, c. P.7, the Human Rights Code, R.S.O. 1990, c. H.19, the Pension Benefits Aet, 
RS.O. 1990, e. P.8 and the Pension Benefits Standards Act, RS.C. 1985, e. 32 (2nd Supp.) or any 
other legislation or common law governing labour relations, that EYI recognized that in the admin
istration of an estate under the BIA, a trustee in bankruptcy is required to do so in eonfonnity with 
provincial legislation governing employees and employee rights. 

IV 

50 The test that applies in consideling an application under s. 215 of the BIA for leave to bring 
proceedings against a trustee has reccived considerable judicial attention. As MacPherson l.A. 
points out, the case law establishes that the threshold for granting leave is a low one. However, in 
applying the test it is neeessary to consider that s. 215 is part of the machinery of the BIA which is 
designed to ensure that the purposes of the Aet ean be earried out properly without the undue inter
vention of other proceedings. As sueh, the purpose of s. 215 is to protect the trustee against frivo
lous and vexatious proceedings, or proceedings that have no factual basis. 

51 This court considered s. 186 of the former Bankruptcy Aet, the predecessor of s. 215, in 
Mancini (Banhupt) et a1. v. Falconi et a1. (1993), 61 O.A.C. 332. After reviewing a number of au
thorities, in para. 7 Osbome l.A. set out the factors to be considered on a s. 215 applieation: 

The following principles ean be taken from the decided eases: 

1. Leave to sue a trustee should not be granted if the action is frivolous or 
vexatious. Manifestly unmetitorious claims should not be pennitted to 
proceed. 

2. An aetion should not be allowed to proeeed if the evidenee filed in support 
of the motion, including the intended action as pleaded in draft fonn, does 
not disclose a cause of action against the trustee. The evidence typically 
will be presented by way of affidavit and must supply facts to support the 
claim sought to be asserted: see Peat Marwick Ltd. v. Thome Riddell, su
pra. 

3. The court is not required to makc a final assessment of the merits of the 
claim before granting leave: see Re Lufro Ltee; Leblond v. Tremblay 
(1985),54 C.B.R. O~.S.) 199 (Que. C.A.). 

52 In para. 12 Osbome l.A. stated that the court is required to consider the evidence filed in 
support of the application in the context of the proposed proceeding when adjudicating as. 215 
leave application. He continued: liThe issue is not whether the evidence on the [s. 215J motion dis
closes the existenee of a eause of aetion against the trustee, but rather whether the evidence provides 
the required support for the cause of action sought to be asserted [against the trusteeJtl [emphasis in 
otiginalJ. 

53 Osbome l.A. eOlmnented further on what factors the evidence must establish and the suffi-
ciency of the evidence in paras. 16-17: 



In my opinion, the motions court judge was correct in reaching the conclusion he 
did on this issue. On a continuum of evidence rangingfrom no evidence to evi
dence which is conclusive, the evidence required to support an order under s. 
186 must be sujjicient to establish that there is a factual basis for the proposed 
claim and that the proposed claim discloses a cause of action. 

The sufficiency of the evidence must be measured in the context of the purpose 
of s. 186 which, as stated earlier, is to prevent the trustee from having to respond 
to actions which are fhvolous or vexatious or from claims which do not disclose 
a cause of action. As I have previously noted, the evidence on a motion under s. 
186 does not have to be sufficient to enable the motions court judge to make a 
final assessment of the merits of the claim sought to be made, but it must be suf
ficient to address the issues that I have identified, having in mind the objectives 
ofs. 186 [emphasis added]. 

v 
54 The bankruptcy judge's reasons for rejecting the appellants's. 215 application are repOlied 
as Royal Crest Lifecare Group Ine. (Re), [2003] OJ. No. 756. Early in his reasons, in para. 6, the 
bankruptcy judge identified "the contentious issue or battlefield [to be] whether the trustee in bank
ruptcy can become a suceessor employer [pursuant to s. 69 of the LRA] if the trustee hires employ
ees to do the work previously engaged in by employees pre-banla:uptcy". After reviewing the posi
tions of the paliies, the banlauptcy judge considered the trustee's submission that collective agree
ments terminate upon an employer's banlauptcy. He appears to have aceepted the reasoning of the 
Nova Scotia Court of Appeal in Saan Stores Ltd. v. Nova Scotia (Labour Relations Board) (1999), 
172 D.L.R. (4th) 134 that although bmucruptcy tenninates the employment relationship between a 
banlaupt employer and its employees, a collective agreement is "not rendered inoperative" by rea
son of an employer's bankruptcy. 

55 In paras. 24-26 the bankruptey judge discussed the statutory malldate of a trustee in bank-
ruptcy. In my opinion, as this discussion is relevant to his ultimate dccision to dismiss the appel
lallts' application, it is helpful to reproduee it in its entirety: 

It seems to me that when one appreciates that the mandate of a trustee in bank
ruptey is to maximize value ofthe assets vested in the trustee on a banlauptcy for 
the purpose of providing a dividend to the creditors to paliially satisfy their 
claims, the circumstance of operating thc business (if the assets are the business 
and undCliaking) is merely ancillary and incidental to that jUnction of realizing 
upon the assets. Coupled with the rather "new-found" objective and thrust ofthe 
BIA since the 1992 amendments with the significant social and economic policy 
with particular positive impact for employees and the communities in which the
se employees livc to have businesses, if possible and practicable, sold as a going 
concern (such being the usual way in which to maximize value as well), it would 
be undesirable to saddle the Trustee with (heavy) personal liabilities which may 
arise either front afinding of "successor employerll against the trustee or a con
clusion that a trustee who hires personnel "inherits" an operative collective 
agreement. Simply put, what role is the trustee truly playing is it acting qua 



realizor of the assets or is it acting qua employer in essence. Where the business 
Calmot be convenicntIy mothballed (e.g. a steel mill where the blast fumaces 
must be kept active or otherwise tile fumaces would "solidify" or, as here, whcre 
the residents cannot be easily transferred both physically and as well with con
cem for their emotional disruption), it seems that the trustec may be "forcedll to 
operate the business during the period of marketing through sale. The mainte
nance of going concem goodwill will also be an important factor in detennining 
whether it is reasonable to continue some or all of tile operations, even if it were 
not a physical problem to shut down operations. If the trustee did not operate the 
business where that was physically necessary or to maximize value of realization, 
then the trustee would be acting contrary to the principles of the BIA and in so 
acting would be derelict in its duties and obligations under that federal insol
vency statute. 

It seems to me that where a trustee is operating the business as incidental to the 
trustee disposing of it and realizing on the assets and there is no question or issue 
raised that it is pursuing a marketing and ultimately sale/disposition program in a 
reasonable and bonafide way with due dispatch, then the question of employ
ment of personnel is only incidental to its function of realizing on the assets (and 
protecting stakeholder interests in going concern preservation). 

I certainly agree with the observations of Spence J. in 588871 at p. 33: 

PMTI also contended that this motion involves an important policy ques
tion. If, in circrunstancessuch as those in the present case, a trustee in 
bankruptcy who is given authority to canyon the business is to be exposed 
to the risk of being considered a successor employer and the attendant lia
bilities of the status, no trustee would ever undertake to carryon that 
business and that could thwart the proper operation of the BIA .. I think 
this concem may properly be talcen into account. 

I do not regard this as an "in tenorem" argument as so characterized by CUPE's 
counsel. Spence J. went on to state at p. 33: 

With respect to the request for leave, I tIlink a delicate balancing ofthe 
relevant considerations is required. The [OLRB] clearly has jurisdiction 
under the OLRA to make a determination that there has been a sale of a 
business and that PMTI is a successor employer. The considerations which 
have been raised here conceming the apparent inconsistencies between a 
positive detennination to that effect and bal1kruptcy principles and the or
der of December 14, 1994 could presumably be considered in those pro
ceedings to tile extent gennane and in any other proceedings that may be 
talcen in this matter. The courts should ordinarily defer to the [OLRB] on a 
matter clearly within its statutory jurisdiction. On the other hand, if a de
cision were taken by the [OLRB] against the trustee, it would involve the 
inconsistencies mentioned above. It would be incompatible with the termi-



nation of the collective agreement as a result of the bankruptcy and the 
limited role ofa trustee in bankruptcy in carrying on a business. It seems 
to me that such matters are properly to be addressed by this court on this 
application for leave under the BIA and not to be deferred for decision to a 
tribunal which is not charged with responsibility in respect of the bank
ruptcy law. TIle stay of proceedings imposed by s. 215 ofthe BIA is one 
part of the machinery of the Act which functions to ensure that the purpos
es of the Act can be canied out properly without the undue intervention of 
other proceedings. The stay imposed under s. 215 has a proper effect in 
this case, for the reasons mentioned above. Accordingly, the request for 
leave nunc pro tunc should not be granted [emphasis added]. 

56 In paras. 29-30, the bankruptcy judge then gave what I understand to be his reasons for dis-
missing the appellants' application: 

There has been no allegation, let alone evidence, that the Trustee here (even if 
one were to consider E&Y Inc. in its capacity as IR) has been dragging its feet or 
will do so. The CUPE cross-motionjor leave is dismissed without prejudice to 
such a motion being brought back on again with appropriate factual underpin
ning which I would be of the view ought to demonstrate that the Trustee has 
slipped over from functioning qua realizor of assets in a diligent fashion to the 
role of being predominantly an employer in its activities. 

In the meantime it appears to me that the collective agreement is not terminated but rather is put in
to suspended animation, to be revived if, as, and when a purchaser with a personal economic inter
est in the operation of the business acquires the business [emphasis added]. 

57 Read as a whole, as I read his reasons, the bankruptcy judge dismissed the appellants' appli-
cation for leave to commence proceedings before the OLRB for a declaration that EYI is a succes
sor employer under s. 69(12) of the LRA because he was of the view that ifthe application before 
the Board were to succeed, a declaration that the trustee in bankruptcy is a successor employer 
would interfere with the mandate of a trustee, saddle the trustee "with (heavy) personal liabilities", 
would discourage trustees from canying on a business as a going concern and would be incompati
ble with the tennination of a collective agreement consequent to the bankruptcy of an employer. As 
a result, the bankruptcy judge agreed with the opinion of Spence J. in Re 588871 Ontario Ltd. 
(1995),33 C.B.R. (3d) 28 (Ont. Gen. Div.), that although the OLRB has exclusive jurisdiction over 
the detennination of "whether a business has been sold by one employer to another", the court 
should not defer to the jurisdiction of the Board where a successor employer application is made in 
the context of a bankruptcy; instead, this detennination should be made by a court "charged" with 
responsibilities in respect to bankruptcy law. 

58 As his ultimate reason for dismissing the application for leave, the bankruptcy judge stated 
that the trustee in bankruptcy had not "been dragging its feet" and there was no suggestion that it 
would do so. However, the dismissal of the application was without prejudice to it being reinstated 
"with appropriate factual underpitming ... to demonstrate that the trustee has slipped over from 
functioning qua realizor of assets in a diligent fashion to the role of being predominantly an em
ployer in its activities". 

VI 



59 In analyzing the bankruptcy judge!s reasons for dismissing thc appellants! application under 
s. 215 of the BIA it is helpful to recall that the authorities are unifonn that the test to be applied by 
the court sets a low threshold. 

60 With respect to the first element of the test established in Mancini, in my view, there can be 
no question that the proposcd application to the OLRB is neither frivolous nor vexatious. At the 
time of the application, EYI was operating the same business that was operated by Royal Crest and 
had hired the same employees that had been employed by Royal Crest to perfonn the same function 
that they had perfonned previously. EYI had done so as interim receiver for two months prior to its 
appointment as trustee in bankruptcy and receiver. Moreover, neither EYI nor the bankruptcy judge 
suggested that the proposed application to the OLRB was frivolous or vexatious. 

61 Under the second element of the test, the proposcd application to the OLRB must disclose !Ia 
causc of action" against the tmstee in bankruptcy. 111is is to be decided on the basis of evidence that 
is sufficient to establish a factual basis for the proposed OLRB application. In the context of these 
proceedings, the "cause of action" against the tmstee consists of the assertion that in the operation 
of the Royal Crest!s business as a going concem, thc trustee had become a successor employcr 
within the meaning ofs. 69(12) ofthe LRA. It would appear that the tmstee!s operation of Royal 
Crest's business as a going concem for thc benefit of its creditors and the patients and residents 
mitigates in favour of a finding by the OLRB that the tmstee is a successor employer. There is little 
doubt that the evidence of the history of EYI's operation of the business since its appointment as 
interim receiver on November 12,2002, provided a factual basis for the appellants! application as 
contemplated by the second clement of the Mancini test. 

62 In considering whether the proposed application to the OLRB discloses a cause of action 
against the tmstee in bankruptcy it is important to recognize that s. 69(2) of the LRA provides that a 
union continues to be the bargaining agent for the employees ofthe person, or entity, to whom a 
business is sold until the OLRB othelwise declares. As pointed out by George W. Adams in his text, 
Canadian Labour Law, 2nd ed. looseleaf (Aurora: Canada Law Book Inc., 2003) at 8.10: 

... collective bargaining rights flow through changes in ownership so long as 
there is a continuation of the same business. It is the business - and not the em
ployer - to which collective bargaining rights have become attached ... The suc
cessor provisions [of the LRA] have a two-fold purpose: to protect the trade un
ion!s right to bargain and to protect any subsisting collective agreement from 
termination upon sale. 

63 Moreover, as Mr. Adams points out at 8.190, labour boards have adopted a broad and liberal 
interpretation of successorship provisions, including what constitutes the sale of a business under s. 
69(1) of the LRA, in accordance with the remedial nature of the legislation. After reviewing the 
case law, Mr. Adams concludes: 

For the most part, the Ontario and British Columbia comis accept and recognize 
that the substantial similarity of work perfonned subsequent to a transaction to 
that performed prior to a transaction nonnally creates a strong inference there has 
been a transfer of a business. The criteria relevant to such an interpretation are: 
(a) substantially the same jobs being performed at the same time and places; (b) 



in respect of substantially the same goods and services; and ( c) for substantially 
the same customers or patrons. 

64 In detennining whether the appellants' proposed application to the OLRB disclosed a "cause 
of action" against the tmstee in bankmptcy, it was necessary that the bankruptcy judge consider not 
only the purpose of the successorship provision in s. 69 of the LRA, but the criteria relevant to the 
detennination of whether the trustee could be found by the OLRB to be a successor employer. The 
bankmptcy judgc failed to do so. Based on the abovc criteria, thcre is an abundance of evidence in 
the record to establish a factual basis for the proposed successorship application to the OLRB. 

65 As for the third element of the Mancini test, the banhuptcy judge must not make a final as
sessment of the proposed claim or application. Although the bankruptcy judge did not in fact do so 
in this case, in my view he came perilously close to doing so. He followed the decision of Spence J. 
in Re 588871 Ontario Ltd. that the qucstion of successorship should be effectively decided on a mo
tion to the banlauptcy court under s. 215 ofthe RIA, contrary to s. 114(1) ofthe LRA that provides 
that the OLRB has exclusive jurisdiction to exercise the powers conferred upon it by the LRA. 

66 In addition, I have difficulty in understanding what the banluuptcy judge meant in para. 24 
by his characterization of the trustee's role as "acting qua realizor of the assets or qua employer in 
essence". In my view, if it is the opinion of the tmstce in bankruptcy that the maximum dividend for 
creditors can be achieved by selling the banlaupt's business as a going concern it stands to reason 
that the tmstee can do so only ifit has thc necessary employees to operate the business. The bank
mptcy judge reasoned that the trustee's employment ofpersomlel was "only incidental" to its func
tion of realizing 011 the assets and "protecting stakeholder interests in going concem preservation". 
With respect, I do not agree with this reasoning. The operation of the business as a going concem 
and the re-hiring of Royal Crest's employees to accomplish this are neither incidental nor ancillary 
to the trustee's role to maximize and maintain the value of the assets for the benefit of the creditors. 
In my view, they are central to that role. Without the fonner Royal Crest employees, the tmstee 
could not operate the nursing home business as a going concern. The employees have statutory 
rights which an employer must respect. The unions were attempting to protect and enforce their 
members' rights in seeking leave to apply to the OLRB to obtain a successorship mling. 

67 The bankruptcy judge returned to this theme in para. 29, where he gave his ultimate reason 
for dismissing the appellants's. 215 application. He was of thc view that the length of time during 
which the trustee in banlauptcy had operated the business was pertinent to whether or not the tms
tee might bc declared a successor employer under s. 69 ofthe OLRA. Thus, he pennitted the appel
lants to make a fulther application should the tmstee "[slip] over from functioning qua realizor of 
assets in a diligent fashion to the role of being predominantly an employer in its activities". 

68 Moreover, in my view the banhuptcy judge minimized the fact that this case involves the 
rights of employees and workers and that under the legislative scheme of the LRA the only recourse 
available to the unions in protecting the rights of their members was to bring the appropriate pro
ceeding before the OLRB. In addition, the bankmptcy judge appears to have placed the tmstee's role 
under the BIA ahead of the employees' statutory rights conferred by the statutes that I have listed in 
para. 12. In doing so, it seems that he overlooked the proposition that except in the case of "opera
tional conflict", valid provincial law of general application continues to apply in a banlauptcy con
text: Husky Oil Operations Ltd. v. M.N.R., [1995] 3 S.C.R. 453. This is also recognized in s. 72(1) 
of the BIA where Parliament has explicitly called for the application of provincial law in adminis
tering a bankrupt estate, except to the extent that it is inconsistent with the tenns ofthe BrA. 



69 In making these observations I am mindful that the court did not require submissions from 
the parties on the constitutional issue raised by the respondent trustee and I do not intend, by my 
observations, to be taken as detennining that issue. The purpose of my observations is to indicate 
that as the tights of employees and workers are central to the unions's. 215 application, it is my 
view that early recourse to the OLRB was an appropriate factor for the bankruptcy judge to take in
to account in applying the Mancini test. 

70 In summary, the bankruptcy judge placed too much emphasis on the bankruptcy environ-
ment and gave insufficient weight to the essential character of the issues that the unions sought to 
advance before the OLRB on behalf oftheir members. While the important role perfonned by 
bankruptcy trustees is deserving of protection, the rights of labour unions to pursue legitimate issues 
on behalf of their members must also be respected. As, in my view, the bankruptcy judge did not 
give sufficient weight to these considerations and to the test to be applied on an application under s. 
215 of the BIA as explained in Mancini, he ened in the exercise of his discretion. 

71 In my opinion, the unions's. 215 application was timely and prudent. Nothing about the ap-
plication was premature. The unions should not be faulted for bringing it on the day that the court 
appointed EYI as trustee in banlauptcy. It was brought in response to EYI's application for a decla
ration that it be deemed not to be a successor employer. EYI was no stranger to the business opera
tion of Royal Crest. For two months prior to its appointment as trustee, as interim receiver it had 
operated the nursing home business with Royal Crest's fonner employees. As trustee, it was intend
ing to operate the business with the same employees. The employees had statutory rights which the 
unions believed required recourse to the OLRB for their protection. Had the bankruptcy judge 
granted the unions' application for leave to apply to the OLRB, or, indeed, should tIns court do so, 
the work of the trustee in administering the estate would not have been delayed or frustrated as it 
would have continued its operation ofthe nursing homes, thereby benefiting both the creditors and 
the residents, while it continued its search for a purchaser ofthe business as a going conce111. At the 
same time, the unions would have been able to prepare their application to the OLRB. 

72 Indeed, nothing changed in the operation of the business on January 10,2003 other than the 
status ofEYI, which continued that operation as trustee in banlauptcy rather than as interim receiv
er. The trustee was ofthe opinion that the record supported its application, which acknowledged the 
existence ofthe collective agreements, for a declaration that it was not a successor employer. The 
unions relied on the same record. Moreover, had the bankruptcy judge granted the unions' applica
tion for leave to bring a s. 69(12) application before the OLRB, the record could only have im
proved in the time that it would have taken for the application to be heard by the OLRB. 

VII 

73 For all of the foregoing reasons, it is my view that there was a wrongful exercise of discre
tion by the bankruptcy judge as a result of his failure to apply the test in Mancini and to give suffi
cient weight to the relevant considerations as argued before us by the appellants. Therefore, this is a 
proper case for this cOUli to interfere with the bankruptcy judge's exercise of discretion. 

74 In the result, I would allow the appeal with costs, set aside the order of the banlauptcy judge 
and substitute an order granting leave to the appellants pursuant to s. 215 of the BIA to bring an ap
plication to the OLRB Ullder s. 69(12) ofthe LRA. 
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Creditors Arrangement Act was accepted by creditors. A dispute arose between the creditors and 
Lexxor as to the amounts received for production of oil and gas in the interval between the petition 
date and the transaction date. TIle chambers judge found that the matching principle applied and the 
earnings between the date of the petition and the closing date were taken into account. Lexxor at
tempted to settle the order including a statement that the matching principle was to be applied in 
accordance with generally accepted accounting principles. The judge applied the matching principle 
as applied in the monitor's report. 

HELD: Application dismissed. There was no demonstrable error in the judge's decision. TIle appeal 
concerned a matter of significance to insolvency practice and the parties to the proceedings. How
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WITTMANN J.A.:-

INTRODUCTION 

MEMORANDUM OF DECISION 

1 Lexxor Energy Inc. (ttLexxortl) acquired Liberty Oil & Gas Ltd. (tlLibertytl) after Liberty'S 
plan of arrangement ("the Plan!!) pursuant to the Companies Creditors' An'angement Act ("CCAAtt) 
R.S.C. 1985 c. C-36 was accepted by its creditors. The transaction closed July 23,2002. 

2 Hart, J. at all material times was the supervising judge pursuant to the CCAA and Richter, 
Allan & Taylor Inc. acted as the court-appointed Monitor. The business of Libeliy included the 
production of oil and gas. As is customary in the industry, payment for the previous month's pro
duction was not received until the following month. In the case of Liberty, on or about the 25th of 
each month. A dispute arose between the unsecured creditors and Lexxor as to the amounts avail a-



ble attributable to the post-petition interval between February 25, 2002, the petition date, and July 
23,2002 (tithe CCAA Period tl

). 

3 At the core of the dispute was whether revenue accruing during the CCAA Period was avail
able to pay excluded claims, a defined term under the Plan. Lexxor took the position before Hart, J. 
that the matching prineiple of accounting was inapplicable, that the Plan indicated that only cash 
received during the CCAA Period would be used to pay excluded claims and that therefore the cash 
proceeds ("the baskettl) were available to pay any unseeured creditor deficiency mising. The impact 
on the unsecured creditors if Lexxorts position were adopted is significant. It markedly decreases 
their recovery. 

FACTS 

4 The relevant provisions of the Plan voted upon by the unsecured creditors and affirmed by 
court order dated June 29,2002 are as follows: 

2.1 Purpose 

... Liberty's Unsecured Creditors are to be paid their first $1,500.00 of Proven 
Claims in cash and receive their pro rata share of a pool of cash and Lexxor 
Shm'es estimated to enable them to recover $0.75 per dollm' of Proven Claim .... 

2.2 Claims Not affected - Excluded Claims 

This Plan does not compromise the following Claims and rights that arise in the 
following capacities (the tlExcluded Claims"): 

4.1 Overview 

(b) All Claims arising or accruing for either or both of the provision of 
goods and perfonnance of services to Libelty from and after the date 
of the Initial Order; 

... it is expected that this Plan will enable Liberty to go forward as a viable 
business entity. It is expected that this Plan will result in: 

(a) repayment of 100% of all Excluded Claims fi'om the Cash Proceeds 
with the exception ofthe National Bank Debt which will be dealt 
with ... 

(b) a distribution to Unsecured Creditors of approximately $0.75 per 
dollar, consisting of the balmlce of Cash Proceeds and Lexxor 
Shm'es; 

4.2 Details ofthe PIml 



(d) Payment of Excluded Claims and Distributions to Secured Creditors, and Unse
cured Creditors: 

(i) Excluded Claims: If Excluded Claims which are to be repaid in ac
cordance with the provisions ofthe Plan have not been paid by the 
Plan hnplementation Date, then Liberty shall pay such Excluded 
Claims from the Cash Proceeds as soon as practicable following the 
Plan Implementation Date ... 

(ii) Cash Distributions to Unsecured Creditors: The Monitor shall dis
tribute the portion of Cash Proceeds due to Unsecured Creditors with 
Proven Claim after payment of or allowance for all Excluded Claims 

"Cash Proceeds II means a cash payment of$6,811,425.00 which will be available 
to Liberty and the Monitor which will permit Liberty or the Monitor, as applica
ble, to make the payments to Creditors contemplated by this Plan. 

THE MONITOR'S FIFTH REPORT TO THE COURT 

5 In that part of the Fifth Report of the Monitor to the Court dealing with "Lexxor's Interpreta-
tion of the Plan", the Monitor stated at p. 2: 

At the closing date of July 23,2002, the Liberty had $1,362,484 in liabilities re
lating to post-petition trade creditors that had not yet been paid by Liberty. These 
creditors are to be satisfied in full as the amounts owed to them arose subsequent 
to the Initial Order [FEB. 25, 2002]. Lexxor is ofthe view that the $1,362,484 is 
to be paid from the Cash Proceeds as Lexxor acquired no debt. Interpreting the 
Plan in this fashion has the effect of reducing the cash recovery to Liberty!s un
secured creditors from 45 cents on the dollar to 27.5 cents on the dollar. 

6 He continued at pp. 2-3: 

... The Plan, however, does not address revenues earned by Liberty during the 
post-petition period. Those revenues which Lexxor believes they are entitled to, 
are required to pay Liberty's post-petition creditors. 

When Liberty's Plan was advanced to creditors to vote upon, unsecured creditors 
expected a recovery of75 cents on the dollar, 45 cents in cash, and 35 cents in 
Lexxor shares. Paying post-petition trade creditors from the Cash Proceeds ad
vanced by Lexxor was not contemplated. It is the Monitor's view that if the Plan 
is interpreted in this way the resulting removal of $1,362,484 from funds availa
ble to unsecured creditors may have significantly affected their vote on the Plan. 
Moreover, there were altematives available other than Lexxor's proposal which 
both Liberty and the unsecured creditors may have considered differently if those 
parties were aware that the cash component of their recovery would only be 27.5 



cents not 45 cents as a result of post-petition trade creditors sharing in the cash 
proceeds. 

As well, given Lexxor's interpretation of the Plan, it appears that the quantum of 
post-petition trade ereditors left in Liberty is arbitrary based on the closing date. 
If Lexxor had acquired Libe11y on July 26,2002, not July 23,2002, the revenues 
for June 2002 production would have been received by Libe11y and would have 
been used to pay a po11ion of Libeliis post-petition trade creditors. Consequent
ly, the date of closing has a substantial impact on the reeovery to Libe11y's unse
eured ereditors. The gross revenues reeeived by LibCliy for June and July 2002 
total approximately $1.55 million net of royalties. It seems consistent to the 
Monitor that these funds should be available to satisfy Libe11y's post-petition 
trade creditor debt, not the Cash Proceeds. 

7 There were other issues put forward by Lexxor that are not subject to this leave application 
but which were dealt with by Hmi, J. on JmlUary 24,2003. 

MONITOR'S SIXTH REPORT TO THE COURT 

8 TIlis repo11 was pmi of the material before Hmi, J. on January 24,2003. It is dated January 
21,2003. It is sho11. It repeats the issue as set out in the Monitor's Fifth RepOli in tenns of the posi
tion of Lexxor and the payment of post-petition trade creditors. It also indicates that the Monitor 
had requested a smmnary of receipts and disbursements for the period February 25 to February 28, 
2003 from Lexxor but that that inf0l111ation had not been provided. It goes on to reference Exhibit 1 
which the Monitor at p. 3 stated: 

... reflects Libe11y's receipts for July mld August, 2002 as well as the disburse
ments made by Libe11y in July 2002, the majority of which were made after the 
July 23,2002 closing date. Based on the infonnation available to the Monitor, it 
appears that during the CCAA Period LibCliy had positive cash flow. Conse
quently, if the revenues and expenses (receipts and disbursClnents) were 
matched, it appears that the post-petition trade creditors would have been paid in 
full and the unsecured creditors of Libeliy would receive a greater percentage of 
the Cash Proceeds. 

Lexxor's interpretation of the Plan may be contrary to a fundmnental accounting 
concept. The concept is known as matching whereby expenses that m'e linked to 
a revenue generating activity are matched with the revenues in the period the 
revenue is recognized. Libeliy would have prepared its statements on an accrual 
basis and therefore would have recognized or recorded the revenue in the period 
it oecurred as well as when the expenses were incuned. Lexxor's interpretation 
would only reflect Libe11y's expenses and not its revenues. The treatment of rev
enues in Libe11y's Plan is not addressed and it is the Monitor's view that in the 
absence of clear language fundamental aeeounting principles should be applied. 

DECISION OF THE SUPERVISING CHAMBERS JUDGE - JANUARY 24,2003 

9 The transcript of the reasons includes the following: 



· .. looking at the plan as a whole and considering the process as a whole and in
cluded in that, of coursc, are the monitor's ongoing reports reporting on positive 
cashflow, that data coming from the operating company, looking at the various 
clauses in thc plan itself, I am satisfied that the matching principle, as set out by 
the monitor in its reports, most notable the sixth report, and as contained in the 
briefs of - at least as contended for - in the briefs of Mr. Davison and Mr. Jull, is 
the proper principle and that the plan should be and was intended to be interpret
ed accordingly. 

There is no clear language to rebut a proper application of generally accepted 
accounting principles and it is clear that the unsecured creditors, at least, were 
given very strong representations that they could expect, on the basis of ongoing 
operations between the petition date and the closing date, that they could expect 
something in the order of$.75 on the dollar. There were other expenses that were 
not contemplated at the time that drives that figure down. But implicit in that 
representation I am satisfied was the notion that the matching principle would be 
applied between those dates and that eamings would be taken into account. 

Now that is the advice and direction that I give to the monitor. 

10 The application for leave to appeal to this Court was filed February 10, 2003. DUling the 
period from January 24,2003 to March 3, 2003, the parties could not agree on the fonn of order to 
be taken out pursuant to Hart, J. reasons. On Mareh 3, 2003, another hearing before Hart, J. was 
held to settle the minutes of his January 24,2003 order. 

THE DECISION OF THE SUPERVISING JUDGE ON MARCH 3, 2003 

11 At tlus hearing, counsel for Lexxor and Liberty shifted gears, perhaps in an attempt to grasp 
too much of a good thing. Two altemate fonns of order were put forward to Hart, J. on March 3, 
2003. So far as this leave application is concerned, the relevant clauses are, as put forward by 
Lexxor: 

2. The Court approves and adopts the matclung principle as set out by the 
Monitor in its Reports, most notably the Sixth Report, and, in particular: 

(a) the application of the matching principle is to be applied in accord
ance with generally accepted accounting principles for the period 
between February 25, 2002 and July 23,2002. 

12 The second fonn of order put forward by the remainder of the parties, including the Monitor 
and the unsecured creditors, stated: 

2. The Court approves and adopts the concept of "matching" as applied in the 
Monitor's Sixth Report, and, in particular, Exlubit "1 II to that Report. 

13 At the hearing before Hart, J., Lexxor's counsel repeatedly advocated that the words "gener-
ally accepted accounting principles" be used in the fon11 of the order because Hart, J. had mentioned 
that tenninology in his decision on January 24,2003 and wanted to make sure it applied to the en
tire CCAA period. Extensive argument occurred before Hart, J. as to the difference in impact on the 



unsecured creditors if Lexxor's version of the order were adopted or if the remainder, i.e. the major
ity ofthe parties' version were adopted. Hart, J. stated at p. 42-43 of his March 3, 2003 decision as 
follows: 

The purpose of this hearing today on - this aspect ofthe hearing at least is to fix 
the tenns of the order that I granted on January 24th on the monitor's application. 

I have heard all counsel who have spoken on this settlement of tenns hearing and 
I am satisfied that the version that - as between the two versions of the order, the 
one that accords with the actual order that I granted on the 24th is the order ac
ceptable to the majority ofthe parties. 

I was at pains in January to make it clear that the matching principle that I want
ed to see applied and which fonned a basis for the rationalc of the order I gave at 
that time was the matching principle as discussed by the monitor in his sixth re
port. And that was clear then, it remains clear and, in my belief, the order spon
sored by the monitor and the majority ofthe parties reflects that position. I am 
not satisficd that the order proposed by Mr. Robinson on behalf of his client 
[Lcxxor] does that. 

Indeed, in my view, his order distorts the matching principle and could well re
sult in a c1awback or a diversion of funds from the unsecured creditor or the es
tate back to Lexxor contrary to the spirit and intent of my order of January the 
24th and, indeed, as I see it, contrary to the proper meaning ofthe plan of ar
rangement itself. 

So I order and direct that the fonn of order to be used in the circumstances is the 
f011n of order agreed to by the majority of the parties. 

THE TEST FOR LEAVE TO APPEAL 

14 Leave to appeal is available under the CCAA by vhiue of s. 13. Sections 13 and 14(1) state 
as follows: 

13. Except in the Yukon TelTitory, any person dissatisfied with an order or a decision 
made under this Act may appeal therefrom on obtaining leave of the judge ap
pealed from or of the cOUli or a judge of thecoUli to which the appeal lies and on 
such tenns as to security and in other respects as the judge or cOUli directs. 

14. (1) An appeal under section 13 lies to the highest court offinal resOli in or for the 
province in which the proceeding originatcd. 

15 The test for granting leave, as articulatcd in this COUli, involves a single criterion subsuming 
four factors. The single criterion is that there must be serious and arguable grounds that are of real 
and significant interest to the parties: Resurgence Asset Management LLC v. Canadian Airlines 
Corporation, (2000),261 A.R. 120,2000 ABCA 149 ("Resurgence #1") at para 6; Luscar Ltd. v. 
Smoky River Coal Ltd., [1999] A.J. No. 185, 1999 ABCA 62 at para. 22; Resurgence Asset Man
agement LLC v. Canadian Airlines Corporation (2000) 266 A.R. 131,2000 ABCA 238 ("Resur-



gence #2") at para. 19; Re Multitech Warehouse Direct [1995] AJ. No. 663 at para. 3; 32 Alta. L.R. 
(3d) 62 at 63 (CA). 

16 The four factors subsumed in an assessment whether the criterion is present are: 

(1) Whether the point on appeal is of significance to the practice; 
(2) Whether the point raised is of significance to the action itself; 
(3) Whether the appeal is prima facie meritorious or, on the other hand, whether it is 

frivolous; and 
(4) Whether the appeal will unduly hinder the progress of the action: Resurgence #1 

at para. 7; Resurgence #2 at para. 19. 

17 The first factor may be influenced by whether there is appellate authOlity on the question 
proposed to be considered on appeal: Resurgence #1 at para. 33. It is also interpreted broadly to in
elude not only in the insolvency practice but the industry involving the elaimant: Re Blue Range 
Resource Corp. (2001) 281 AR. 172 at para. 1. It was argued by the unsecured creditors that the 
point on appeal had no significance to the insolvency practice because it involved an interpretation 
of the tenns of a specific plan of amll1gement. Therefore, it was not a point of significance in the 
sense used. Perhaps. But the timing of payment for oil and gas production in relation to the CCAA 
peliod may be of significance to the practice. 

18 The second factor - whether the point raised is of significance to the action itself - is con-
ceded. In argument before me, Lexxor asselted that the proper application of the matching principle 
would result in a c1awback of over a million dollars but Lexxor proposed to cap the c1awback at a 
million dollars in any event of the result. The unsecured creditors indicated that the broader import 
of the matching principle as put forward by Lexxor would indeed have that result. So it is of signif
icance to the pmties. 

19 The third factor involves a consideration as to whether there appears to be anenor in princi-
ple oflaw or a palpable and overriding enor of fact or that the exercise of discretion by a supervis
ing CCAA judge has been exercised improperly, such as by taking into consideration irrelevant 
factors or failing to consider relevant factors: Resurgence #1 at para. 41-42. Lexxor's counsel ar
gued strenuously that the alleged misstatement of the matching principle was an error of law, sub
ject to the standard of review of correctness. The other parties submitted that there was no error of 
law or principle, that the interpretation of the Plan and the adoption of the Monitor's proposal was at 
most m1 error of mixed law and fact or the exercise of discretion by the supervising judge. I agree. 

20 The standard of review that would govern the appeal is to be considered: Resurgence #2 at 
para. 42; Resurgence #1 at para. 28-29. Ancillary to these considerations are indications that a su
pervising chmnbers judgc under the CCAA should be accorded considerablc deference. Their deci
sions will be interfered with only in the event of unreasonable acts, errors in principle or manifest 
errors: UTI Energy Corp. v. Fracmaster Ltd. (1999) 244 AR. 93 at para. 3. It has also been stated 
that an appellate COUlt scrutinizing leave applications under the CCAA should exercisc its powers 
sparingly, that a supervising CCAA judge has an ongoing management process similar to that of a 
judge making orders during a trial: Duke Energy Marketing Limited Partnership v. Blue Range Re
source Corporation, [1999] AJ. No. 975, 1999 ABCA 255 at para. 3; Luscar Ltd at para. 62. Final
ly, the four factors are to be assessed in the contcxt of detennining whether the criterion has been 
met by ascribing appropriate weight to each of the elements of the general criterion: Resurgence # 1 
at para. 46. ~~ 



APPLICATION IJ\f THIS CASE 

21 Central to the issue proposed for appeal is the impact of the application ofthe matching 
principle either as propounded by Lexxor or as propounded by the Monitor. The issue is not wheth
er the matching principle is to be applied in accordance with generally acccpted accounting princi
ples. It is whether Hart, J. erred in law in approving the Monitor's proposed application of the 
matching principle in his Sixth Report. In my view, he did not. No details were articulated as to 
what the eiTor complained of was. Only that the words "generally accepted accounting principles" 
were absent from the fonnal order actually settled on when they were, in fact, included in the rea
sons. It is clear from the quotation from the Monitor's Sixth Report what Halt, J. had in mind. He 
said what he had in mind when he settled the minutes of the order. He, in effect, approved the Mon
itor's version of the matching principle, i.e. the recognition of revenue dUling the CCAA peliod and 
its availability to satisfy excluded claims. Neither the Monitor nor Hart, J. intended to extend "the 
matching principle" beyond revenue recognition. In other words, there was no intent to derive a new 
accounting from February 25 to July 23 on a full accrual basis according to the version put forward 
by Lexxor. 

22 Whether the appeal would unduly hinder the progress ofthe action was not strenuously ar
gued. Apparently, an interim distribution Call be made and there must be some delay because there 
is anotller contingent claim brought by one Martin which remains outstanding and which will delay 
a final distribution in any event. I am prepared to proceed on the basis that this factor would not and 
does not influence the decision to grant leave. 

CONCLUSION 

23 What is fatal to the applicant's position here is tlle absence of any demonstrable or, with re-
spect, arguable error in the decision of the supervising chambers judge. He did not pronounce on the 
matching principle as ifhe were writing a chapter of the Canadian Institute of Chartered Account
ants ("CICAn

) Handbook in setting out generally accepted accounting principles. What he did do 
was adopt the Monitor's interpretation of fundamental accounting concepts for the purposes of rev
enue recognition during the CCAA period. Recognition in tenns of revenue is a specialized teml 
pursuant to the CICA Handbook at 1000.41 where it is indicated that "recognition is the process of 
including an item in the financial statements of an entity". It has a particular application to revenue 
in tenns of the timing of it: See s. 3400 revenue .06, .07 of the CICA Handbook 

24 Generally accepted accounting principles are defined at paragraph 1000 .59, .60, .61 ofthc 
CICA Handbook including departure and applicability. That tenninology would not be helpful in a 
general sense to the resolution of the dispute between the palties here. The particular application of 
a fundamental accounting concept in terms of revenue recognition and measurement, as recom
mended in detail by the Monitor, is what is relevant, and that is what Hart, J. ordered. 

25 The application for leave to appeal is denied. 

WITTMANN J.A. 
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REASONS FOR JUDGMENT 

ROMAINE J.:-

INTRODUCTION 

1 This is an application for detennination of three preliminary issues relating to a claini made 
by Big Bear Exploration Ltd. against Blue Range Resource Corporation, a company to which the 
Companies' Creditors Anangement Act, RS.C. 1985, c.C-36, as amended, applies. Big Bear is the 
sole shareholder of Blue Range, and submits that its claim should rank equally with claims ofunse
cured creditors. The preliminary issues relate to the ranking of Big Bear's claim, the scope of its en
titlement to pursue its claim and whether Big Bear is the proper party to advance the major portion 
of the claim. 

2 The Applicants are the Creditors' Committee of Blue Range and Emon Canada Corp., a major 
creditor. Big Bear is the Respondent, together with the MRF 1998 II Limited Partnership, whose 
partners are in a similar situation to Big Bear. 

FACTS 

3 Between October 27, 1998 and February 2, 1999, Big Bear took the following steps: 

(a) it purchased shares of Blue Range for cash through The Toronto Stock 
Exchange on October 27 and 29, 1998; 

(b) it undertook a hostile takeover bid on November 13, 1998, by which it 
sought to acquire all of the issued and outstanding Blue Range shares; 

(c) it paid for the Blue Range shares sought through the takeover bid by way 
of a share exchange: Blue Range shareholders accepting Big Bear's offer 
received 11 Big Bear shares for each Blue Range share; 

(d) it issued Big Bear shares from treasury to provide the shares used in the 
share exchange. 

4 The takeover bid was accepted by Blue Range shareholders and on December 12, 1998, Big 
Bear acquired control of Blue Range. It is now the sole shareholder of Blue Range. 

S Big Bear says that its decision to undertake the takeover was made in reliance upon infor-
mation publicly disclosed by Blue Range regarding its financial situation. It says that after the 
takeover, it discovered that the infonnation disclosed by Blue Range was misleading, and in fact the 
Blue Range shares were essentially worthless. 

6 Big Bear as the sole shareholder of Blue Range entered into a Unanimous Shareholders' 
Agreement purSUallt to which Big Bear replaced and took on all the rights, duties and obligations of 
the Blue Range directors. Using its authority under the Unanimous Shareholders' Agreement, Big 
Bear caused Blue Range to apply for protection under the CCAA. An order stipulating that Blue 
Range is a company to which the CCAA applies was granted on March 2, 1999. 

7 On April 6, 1999, LoVecchio, J. issued an order which provides, in part, that: 

(a) all claims of ally nature must be proved by filing with the Monitor a Notice 
of Claim with suppOliing documentation, and 



(b) claims not received by the Monitor by May 7, 1999, or not proved in ac
cOl'dance with the prescribed procedures, are forever baned and extin-
guished. ' 

8 Big Bear submitted aN otice of Claim to the Monitor dated May 5, 1999 in the amount of 
$151,317,298 as an unsecured claim. It also filed a Notice of Motion on May 5, 1999, seeking an 
order lifting the stay of proceedings granted by the March 2, 1999 order for the purpose of filing a 
statement of claim against Blue Range. Big Bear's application for leave to file its statement of claim 
was denied by LoVccchio, J. on May 11, 1999. 

9 On May 21, 1999, the Monitor issued a Notice of Dispute disputing in full thc Big Bear 
claim. Big Bear filed a Notice of Motion on May 31, 1999 for: 

(a) a declaration that the unsecured claim of Big Bear is a meritorious claim 
against Blue Rangc; and 

(b) an order directing the expeditious trial and detennination of the issues 
raised by the unsecured claim of Big Bear. 

10 On October 4, 1999, LoVecchio, J. directed that there be a detennination oftwo issues in 
respect ofthe Big Bear unsecured claim by way of a preliminary application. On October 28, 1999, 
I defined the two issues and added a third one. 

11 Big Bear's Notice of Claim sets out the nature and amount of its claim against Blue Range. 
The amount is particularized by the schedule attached to the Notice of Claim, which identifies the 
claim as bcing comprised of the following components: 

ISSUE #1 

( a) the price of shares acquired for cash on October 27 and 29, 1998 
($724,454.91); 

(b) the value of shares acquired by means of the share exchange of Big Bear 
treasury shares for Blue Range shares held by Blue Range shareholders 
($147,687,298); and 

(c) "transaction costs," being costs incuned by Big Bear for consultants, pro
fessional advisers, filings, financial services, and like matters incidental to 
the share purchases generally, and the takeover bid in pmiicular 
($3,729,498). 

12 With respect to the alleged sharc exchange loss, without considering the principle of equita-
ble subordination, is Big Bear: 

(a) an unsecured creditor of Blue Range that ranks equally with the unsecured 
creditors of Blue Rangc; or 

(b) a shareholder of Blue Range that ranks aftcr the unsecured creditors of 
Blue Range. 

13 At the hearing, this question was expanded to include reference to the transaction costs and 
cash share purchase damage claims in addition to the alleged share exchange loss. 

Summary of Decision 



14 The nature of the Big Bear elaim against Blue Range for an alleged share exehange loss, 
transaetion costs and cash share purchase damages is in substance a claim by a shareholder for a 
return of what it invested qua shareholder. The claim therefore ranks after the claims ofunseeured 
ereditors of Blue Range. 

Analysis 

15 The position of the Applieants is that the share exchange itself was clearly an investment in 
capital, and that the claim for the share exchange loss derives solely from and is inextricably inter
twined with Big Bear's interest as a shareholder of Blue Range. The Applieants submit that there are 
therefore good policy reasons why the claim should rank after the claims ofunseeured creditors of 
Blue Range, and that basic eorporate principles, fairness and Ameriean case law support these poli
cy reasons. Big Bear submits that its claim is a tort claim, allowable under the CCAA, and that there 
is no good reason to rank the claim other than equally with unsecured creditors. Big Bear submits 
that the American cases cited are inappropriate to a Canadian CCAA proceeding, as they are incon
sistent with Canadian law. 

16 There is no Canadian law that deals directly with the issue of whether a shareholder alleg-
edly induced by fraud to purchase shares of a debtor corporation is able to assert its claim in such a 
way as to achieve parity with other unseeured creditors in a CCAA proceeding. It is therefore nee
essary to start with basic principles goveming priority disputes. 

17 It is clear that in common law shareholders are not entitled to share in the assets of an insol-
vent corporation until after all the ordinary ereditors have been paid in full: Re: Central Capital 
Corp. (1996), 132 D.L.R. (4th) 223 (Ont. C.A.) at page 245; Canada Deposit Insurance Corp. v. 
Canadian Commercial Bank (1992),97 D.L.R. (4th) 385 (S.C.C.) at pages 402 and 408. In that 
sense, Big Bear acquired not only rights but restrictions under corporate law when it acquired the 
Blue Range shares. 

18 Therc is no doubt that Big Bear has exercised its rights as a shareholder of Blue Rangc. 
Pursuant to the Unanimous Shareholders' Agreement, it authorized Blue Range to file an application 
under the CCAA "to attempt to preserve the equity value of [Blue Range] for the benefit ofthe sole 
shareholder of[Blue Range]" (Bourehier November 1, 1999 affidavit). It now attempts to recover 
its alleged share exehange loss through the claims approval proeess and rank with unseeured credi
tors on its claim. The issue is whether this is a collateral attempt to obtain a return on an investment 
in equity through equal status with ordinary creditors that could not be accomplished through its 
status as a shareholder. 

19 In Canada Deposit Insurance (supra), the Supreme Court of Canada considered whether 
emergency financial assistance provided to the Canadian Commercial Bank by a group oflending 
institutions and govemment was properly categorized as a loan or as an equity investment for the 
purpose of detennining whether the group was entitled to rank pari passu with unsecured ereditors 
in an insolvency. The comi found that, although the arrangement was hybrid in nature, eombining 
elements of both debt and equity, it was in substance a loan and not a capital investment. It is note
wOlihy that the equity component of the arrangement was incidental, and in fact had never come 
into effect, and that the agreements between the paliies clearly supported the characterization of the 
arrangement as a loan. 

20 Central Capital (supra) deals with the issue of whether the holders of retractable preferred 
shares should be treated as creditors rather than shareholders under the CCAA because of the re-



traction featurc ofthc shares. Wciler, J.A. commented at page 247 of the dccision that it is ncccs
sary to characterize the true nature of a transaction in order to decide whether a claim is a claim 
provable in either bankruptcy or under the CCAA. She stated that a court must look to the sur
rounding circumstances to determine "whether the true nature of the relationship is that of a share
holder who has equity in the company or whether it is that of a creditor owed a debt or liability. n 

21 The court in Central Capital found that the true naturc of the relationship between the pre-
ferred shareholders and the debtor company was that of shareholders. In doing so, it considered the 
statutory provision that prevents a corporation from redeeming its shares while insolvent, the arti
cles of the corporation, and policy considerations. In relation to the latter factor, the court com
mented that in an insolvency where debts will exceed assets, the policy of federal insolvency legis
lation prccludes sharcholders from looking to the assets until the creditors have been paid (supra, 
page 257). 

22 In this casc, the true nature of Big Bcar's claim is more difficult to characterize. Thcre may 
well be scenarios where the fact that a party with a claim in tort or debt is a shareholder is coinci
dcntal and incidental, such as where a shareholdcr is also a regular trade creditor of a corporation, or 
slips and falls outside the corporate officc and thus has a claim in negligence against thc corpora
tion. In the currcnt situation, however, the very core of the claim is the acquisition of Blue Range 
shares by Big Bcar and whethcr the considcration paid for such shares was based on misrcpresenta
tion. Big Bcar had no cause of action until it acquired sharcs of Blue Range, which it did through 
share purchases for cash prior to becoming a majority shareholder, as it suffered no damage until it 
acquired such shares. This tort claim derives from Big Bear's status as a shareholder, and not from a 
tort unrelated to that status. The claim for misrepresentation therefore is hybrid in nature and com
bines elements of both a claim in tmi and a claim as shareholder. It must be detennined what char
acter it has in substance. 

23 It is true that Big Bear does not claim recission. Therefore, this is not a claim for retu111 of 
capital in the direct sense. What is being claimed, however, is an award of damages measured as the 
difference between the ntrue" value of Blue Range shares and their "misrepresented" value - in other 
words, money back from what Big Bear "paid" by way of consideration. Although the matter is 
complicated by reason that the consideration paid for Blue Range shares by Big Bear was Big Bear 
treasury shares, the Notice of Claim filed by Big Bear quantifies the loss by assigning a value to the 
treasury shares. A tmi award to Big Bear could only represent a return of what Big Bear invested in 
cquity of Blue Range. It is that kind of return that is limited by the basic common law principal that 
shareholders rank after creditors in respect of any return on their equity investment. Whether pay
ment of the tmi liability by Blue Range would affect Blue Range's stated capital account is irrele
vant, since the shares were not acquired from Blue Range but from its shareholders. 

24 In considering the question of the characterization of this claim, it is noteworthy that Mr. 
Tonken in his March 2, 1999 affidavit in suppoli of Blue Range's application to apply the CCAA 
did not include the Big Bear claim in his list of estimated outstanding debt, accOlmts payable and 
other liabilities. The affidavit does, however, set out details ofthe alleged mispresentations. 

25 I find that the alleged share exchange loss derives from and is inextricably intertwined with 
Big Bear's shareholder interest in Blue Range. The nature of the claim is in substance a claim by a 
shareholder for a return of what it invested qua shareholder, rather than an ordinary tort claim. 



26 Given the hue nature of the claim, where should it rank relative to the claims ofunsecured 
creditors? 

27 The CCAA does not provide a statutory scheme for distribution, as it is based on the prem-
ise that a Plan of Anangement will provide a classification of claims which will be presented to 
creditors for approval. TI1e Plan of Anangement presented by CNRL in the Blue Range situation 
has been approved by creditors and sanctioned by the Court. Section 3.1 of the Plan states that 
claims shall be grouped into two classes: one for Class A Claimants and one for Class B Claimants, 
which are described as claimants that are "unsecured creditors" within the meaning of the CCAA, 
but do not include "a Person with a Claim which, pursuant to Applicable Law, is subordinate to 
claims of trade creditors of any Blue Range Entities. 1I The defined tenn "Claims" includes indebt
edness, liability or obligation of any kind. Applicable Law includes orders of this Comt. 

28 Although there are no binding authorities directly on point on the issue of ranldng, the Ap-
plicants submit that there are a number of policy reasons for finding that the Big Bear claim should 
rank subordinate to tl1e claims of unsecured creditors. 

29 The first policy reason is bas~d'on the fundamental corporate principle that claims of share-'j 
holders should rank below those of creditors on an insolvency. Even though this claim is a tOlt 
claim on its face, it is in substance a claim by a shareholder for a retUn1 of what it paid for shares by 
way of damages. TI1e Articles of Blue Range state that a holder of Class A Voting COlmnon Shares 
is entitled to receive the "remaining property of the corporation upon dissolution in equal rank with 
the holders of all other common shares of the Corporation". As pointed out by Laskin, J. in Central 
Capital (supra at page 274): 

Holding that the appellants do not have provable claims accords with sound cor
pOl'ate policy. On the insolvency of a company the claims of creditors have al
ways ranked al1ead of the claims of shareholders for the return of their capital. 
Case law and statute law protect creditors by preventing companies from using 
their funds to prejudice creditors' chances of repayment. Creditors rely on these 
protections in maldng loans to companies. 

30 AltllOugh what is envisaged here is not that Blue Range will payout funds to retract shares, 
the result is the same: Blue Range would be paying out funds to the benefit of its sole shareholder to 
the prejudice of third-party creditors. 

31 It should be noted that tl1is is not a case, as in the recent resh'ucturing of Eatons under the 
CCAA, where a payment to the shareholders was clearly set out in the Plan of Arrangement and ap
proved by the creditors and the court. 

32 As counsel for Engage Energy, one of tl1e trade creditors, stated on May 11, 1999 dming 
Big Bear's application for an order lifting the stay order under the CCAA and allowing Big Bear to 
file a statement of claim: 

We've gone along in this process with a general understanding in our mind as to 
what the creditor pool is, and as recently as middle of April, long after the evi
dence will show tl1at Big Bear was identifying in its own mind the existence of 
this claim, public statements were continuing to be made, setting out the creditor 



pool, which did not include this claim. And this makes a significant difference in 
how people react to supporting an ongoing plan ... 

33 Another policy reason which supports subordinating the Big Bear claim is a recognition that 
creditors conduct business with corporations on the assumption that they will be given priority over 
shareholders in the event of an insolvency. This assumption was refelTed to by Laskin, J. in Central 
Capital (supra), in legal textbooks (Hadden, Forbes and Simmonds, Canadian Business Organiza
tions Law Toronto: Butterworths, 1984 at 310, 311), and has been explicitly recognized in Ameri
can case law. The COUlt in hl the Matter of Stirling Homex Corporation, 579 F. 2d 206 (1978) 
U.S.C.A. 2nd Cir. at page 211 referred to this assumption as follows: 

Defrauded stockholder claimants in the purchase of stock are presumed to have 
been bargaining for equity type profits and assumed equity type risks. Conven
tional creditors are presumed to have dealt with the corporation with the reasona
ble expectation that they would have a senior position against its assets, to that of 
alleged stockholder claims based on fi:aud. 

34 The identitication of risk-taking assumed by shareholders and creditors is not only relevant 
in a general sense, but can be illustrated by the behaviour of Big Bear in this palticular case. In the 
evidence put before me, Big Bear!s president described how, in the course of Big Bear!s hostile 
takeover of Blue Range, it sought access to Blue Range!s books and records for information, but had 
its requests denied. Nevertheless, Big Bear decided to pursue the takeover in the absence of infor
mation it knew would have been prudent to obtain. Should the creditors be required to share the re
sult of that type of risk-taking with Big Bear? The creditors are already suffering the results of mis
representation, if it OCCUlTed, in the inability of Blue Range to make full payment on its trade obli
gations. 

35 The Applicants submit that a decision to allow Big Bear to stand pari passu with ordinary 
creditors would create a fundamental change in the assumptions upon which business is carried on 
between corporations and creditors, requiring creditors to re-evaluate the need to obtain secured 
status. It was this concern, in part, that led the court in Stirling Homex to find that it was fair and 
equitable that conventional creditors should take precedence over defrauded shareholder claims 
(supra at page 208). 

36 The Applicants also submit that the reasoning underlying the Central Capital case (where 
the COUlt found that retraction rights in shares do not create a debt that can stand equally with tlle 
debt of shareholders) and the cases where shareholders have attempted to rescind their sharehold
ings after a corporation has been found insolvent is analogous to the Big Bear situation, and tlle 
same result should ensue. 

37 It is clear that, both in Canada and in the United Kingdom, once a company is insolvent, 
shareholders are not allowed to rescind their shares on the basis of misrepresentation: McAskill v. 
The Northwestern Trust Company, [1926] S.C.R. 412 at 419; Milne v. Durham Hosiery Mills Ltd., 
[1925] 3 D.L.R. 725 (Ont. S.C.A.D.); Trusts and Guarantee Co. v. Smith (1923), 54 O.L.R. 144 
(Ont. S.C.A.D.); Re: National Stadium Ltd. (1924),55 O.L.R. 199 (Ont. S.C.); Oaks v. Turquend 
[1861-73] All E.R. Rep. 738 (H.L.) at page 743-744. 

38 The cOUli in McAskill (supra at page 419) in obiter dicta refers to a claim ofrecission for 
fraud, and comments that the right to rescind in such a case may be lost due to a change of circum-



stances making it unjust to exercise the right. Duff, J. then refers to the long settled principle that a 
shareholder who has the right to rescind his shares on the ground of misrepresentation will lose that 
right ifhe fails to exercise it before the commencement of winding-up proceedings, and comments: 

TIle basis of this is that the winding-up order creates an entirely new situation, by 
altering the relations, not only between the creditors and the shareholders, but 
also among the shareholders inter se. 

39 This is an explicit recognition that in an insolvency, a corporation may not be able to satisfy 
the claims of all creditors, thus changing the entire complexion of the corporation, and rights that a 
shareholder may have been entitled to prior to an insolvency can be lost or limited. 

40 In the Blue Range situation, Big Bear has actively embraced its shareholder status despite 
the allegations of misrepresentation, putting Blue Range under the CCAA in an attempt to preserve 
its equity value and, in the result, holding Blue Range's creditors at bay. Through the provision of 
management services, Big Bear has participated in adjudicating on the validity of creditor claims, 
and has then used that same CCAA claim approval process to attempt to prove its claim for misrep
resentation. It may well be inequitable to allow Big Bear to exercise all of the rights it had arising 
fi'om its status as shareholder before CCAA proceedings had commenced without recognition of 
Blue Range's profound change of status once the stay order was granted. CCltainly, given the weight 
of authority, Big Bear would not likely have been entitled to rescind its purchase of shares on the 
basis of misrepresentation, had the Blue Range shares been issued fi'om treasury. 

41 Finally, the Applicants submit that it is appropriate to take guidance from certain American 
cases which are directly on point on this issue. 

42 The question I was asked to address expressly excludes consideration of the principle of 
"equitable subordination". The Applicants submit that the principle of equitable subordination that 
is excluded for the purpose ofthis application is the statutory principle codified in the U.S. Bank
mptcy Code in 1978 (Bankmptcy Code, Rules and Fonns (1999 Ed.) West Group, Subchapter 1, 
Section 510 (b». TIlis statutory provision requires notice and a full hearing, and relates to the ability 
of a COUlt to subordinate an allowed claim to another claim using the principles of equitable subor
dination set out and defined in case law. TIle Applicants submit, however, that I should look to tlu'ee 
American cases that preceded this statutory codification and that dealt with subordination of claims 
by defrauded shareholders to the claims of ordinary unsecured creditors on an equitable basis. 

43 The first of these cases is Stirling Homex (supra). TIle issue dealt with by the United States 
Court of Appeals, Second Circuit, is directly on point: whether claims filed by allegedly defi'auded 
shareholders of a debtor corporation should be subordinated to claims filed by ordinary unsecured 
creditors for the purposes of fonnulating a reorganization plan. The court referred to the decision of 
Pepper v. Litton (308 U.S. 295 at page 305,60 S.Ct. 238, 84 L. Ed. 281 (1939» where the Supreme 
Court commented that the mere fact that a shareholder has a claim against the bankrupt company 
does not mean it must be accorded pari passu status with other creditors, and that the subordination 
of that claim may be necessitated by principles of equity. Elaborating on this, the court in Stirling 
Homex (supra at page 213) stated that where the debtor corporation is insolvent, the equities favour 
the general creditors rather than the allegedly defrauded shareholders, since in this case, the real 
party against which the shareholders are seeking relief is the general creditors whose percentage of 
realization will be reduced if relief is given to the shareholders. The cOUlt quotes a comment made 
by an earlier Court of Appeals (Newton National Bank v. Newbegin, 74 F. 135, 140 (8th Cir. 1896): 



When a corporation becomes bankrupt, the temptation to lay aside the garb of a 
stockholder, on one pretense or another, and to assume the role of creditor, is 
very strong, and all attempts of that kind should be viewed with suspicion. 

44 Although the court in Stirling Homex refers to its responsibility under US bankruptcy law to 
ensure that a plan of reorganization is "fair and equitable" and to the "absolute priority" rule of clas
sification under US bankruptcy principles, it is clear that the basis for its decision is the general rule 
of equity, a "sense of simple faimess" (supra, page 215). Despite the differences that may exist be
tween Canadian and American insolvency law in this area, this case is persuasive for its reasoning 
based on equitable principles. 

45 If Big Bear's claim is allowed to rank equally with unsecured creditors, this will open the 
door in many insolvency scenarios for aggrieved shareholders to claim misrepresentation or fraud. 
There may be many situations where it could be argued that there should have been better disclo
sure of the corporation's declining fortunes, for who would deliberately have invested in a corpora
tion that has become insolvent. Although the recognition that this may greatly complicate the pro
cess of adjudicating claims under the CCAA is not of itself sufficient to subordinate Big Bear's 
claim, it is a factor that may be taken into account. 

46 The Applicants also cite the case of In re U.S. Financial Incorporated 648 F. 2d 515 
(1980)(U.S.C.A. 9th Cir.). This case is less useful, as it was decided primarily on the basis ofthe 
absolute priority rule, but while the case was not decided on equitable grounds, the cOU1i COlmnent
ed that support for its decision was found in the recognition of the impOliance of recognizing dif
ferences in expectations between creditors and shareholders when classifying claims (supra at page 
524). The comi also stated that although both creditors and shareholders had been victimized by 
fraud, it was equitable to impose the risks of insolvency and illegality on the shareholders whose 
investment, by its very nature, was a risky one. 

47 The final case cited to me on this issue is In re THC Financial 679 2d 784 (1982) 
(U.S.C.A. 9th Cir.), where again the court concluded that claims of defrauded shareholders must be 
subordinated to the claims of the general creditors. The court commented that the claimant share
holders had bargained for equity-type profits and equity-type risks in purchasing their shares, and 
one such risk was the risk of fraud. As pointed out previously, Big Bear had an appreciation of the 
risks of proceeding with its takeover bid without access to the booles and records of Blue Range and 
took the deliberate risk of proceeding in any event. 

48 In TH C Financial, the claimants argued that since they had a number of possible causes of 
action in addition to their claim of fraud, they should not subordinated merely because they were 
shareholders. The court f0U11d, however, that their claim was essentially that of defrauded share
holders and not as victims of an independent tort. All of the claimants' theories of recovery were 
based on the same operative facts - the fraudulent scheme. 

49 Big Bear submits that ascribing some legal impediment to a shareholder pursuing a remedy 
in tort against a company in which it holds shares violates the principle set out in Salomon v. Salo
mon and Company, Limited [1897] A.C. 22 (H.L.) that corporations are separate and distinct enti
ties fiom their shareholders. In my view, this is not in issue. What is being sought here is not to lim
it a tort action by a shareholder against a corporation but to subordinate claims made qua share
holder to claims made by creditors in an insolvency situation. That shareholder rights with respect 



to claims against a corporation are not unlimited has already been established by the cases on re
scission and recognized by statutory limitations on redemption and retraction. In this case, the issue 
is not the right to assert the claim, but the right to rank with creditors in the distribution of the pro
ceeds of a pool of assets that will be insufficient to cover all claims. No piercing ofthe corporate 
veil is being suggested or would result. 

50 Counsel for Big Bear cautions against the adoption of principles set out in the American 
cases on the basis that some decisions on equitable subordination require inequitable conduct by the 
claimant as a precondition to subordinating a claim, referring to a three-pali test set out in a number 
of cases. This discussion of the inequitable conduct precondition takes place in the broader context 
of equitable subordination for any cause as it is codified under Section 510 of the US Bankmptcy 
Code. In any event, it appears that more recent American cases do not restrict the use of equitable 
subordination to cases of claimant misconduct, citing, specifically, that stock redemption claims 
have been subordinated in a number of cases even when there is no inequitable conduct by the 
shareholder. "Stock redemption" is the tenn used for cases involving fraud or misrepresentation: 
U.S. v. First Tmck Lines, Inc. (1996) 517 U.S. 535; SPC Plastics Corporation et al v. Griffiths et al 
(1998) 6th Circuit Case No. 88-21236. Some of the American cases draw a distinction between 
cases where misconduct is generally required before subordination will be imposed and cases where 
"the claim itself is of a status susceptible to subordination, such as ... a claim for damages arising 
from the purchase ... of a security of the debtor1t

; U.S. v. First Tmck Lines, Inc. (supra, at paragraph 
542). 

51 The issue of whether equitable subordination as codified in Section 510 of the U.S. Bank
mptcy Code should fonn part of the law in Canada has been raised in several cases but left lU1de
cided. Big Bear submits that these cases establish that if equitable subordination is to be part of Ca
nadian law, it should be on the basis of the U.S. three-part test which includes the condition of in
equitable conduct. Again, I cannot accept this submission. It is tme that Iacobucci, J. in Canada 
Deposit Insurance Corp., while he expressly refrains from deciding whether a comparable doctrine 
should exist in Canada, refers to the three-part test and states that he does not view the facts of the 
Canada Deposit Insurance Corp. case as giving rise to inequitable conduct. It should be noted, 
however, that that case did not involve a claim by a shareholder at all, since the lenders had never 
received the securities that were an option under the agreements, and that the relationship had at this 
point in the case been characterized as a debtor/creditor relationship. 

52 At any rate, this case, together with Olympia and York Developments Ltd. v. Royal Trust 
Co. [1993] O.J. No. 181 (Ont. G.D.) and Unisource Canada Inc. v. HongKong Bank ofCal1ada 
[1998] O.J. No. 5586 (Ont. H.C.) all refer to the doctrine of equitable subordination codified in the 
U.S. Banlauptcy Code which is not in issue here. The latter two cases appear to have accepted the 
erroneous proposition that inequitable misconduct is required in all cases under the American doc
trine. 

53 Big Bear also submits that the equitable principles that exist in U.S. law which have led the 
courts to ignore separate corporate personality in the case of subsidiary corporations are related to 
equitable principles used to subordinate shareholder claims. The basis for this submission appears to 
be a reference by the British Columbia Court of Appeal in B.G. Preeco I (pacific Coast) Ltd. v. Bon 
Street Holdings Ltd. et al (1989) 43 B.L.R. 68 (1989) to the Pepper v. Litton case (supra) and the 
so-called ItDeep Rock doctrine" under American law. I do not see a link between the comments 
made in Pepper v. Litton and referred to in B.C. Preeco on an entirely different issue and comments 



conceming the court's equitable jurisdiction in the case of claims by shareholders against insolvent 
corporations. 

54 I aclmowledge that caution must be used in following the approach taken in American cases 
to ensure that the principles underlying such approach do not arise from differences between u.s. 
and Canadian law. However, I find that the comments made by the American courts in these cases 
relating to the policy reasons for subordinating defrauded shareholder claims to those of ordinary 
creditors are persuasive, as they cu'e rooted in principles of equity that are very similar to the equita
ble principles used by Canadian courts. 

55 American cases are particularly useful in the areas of commercial and insolvency law given 
that the larger economy in the United States generates a wider variety of issues that are adjudicated 
by the courts. There is precedent for the use of such cases: Laskin, J. in Central Capital Corp. (su
pra) used the analysis set out in American case law on whether prefened shareholders can claim as 
creditors in an insolvency to help him reach his conclusion. 

56 The three American cases decided on this direct issue before the 1978 statutory codification 
of the law of equitablc subordination are not based on a doctrine of American law that is incon
sistent with or foreign to Canadian common law. It is not necessary to adopt the U.S. absolute prior
ity rule to follow the approach they espouse, which is based on equitable principles of fairness and 
policy. There is no principled reason to disregard the approach set out in these cases, which have 
application to Canadian business and economy, and I have found them useful in considering this 
issue. 

57 Based on my characterization of the claim, the equitable principles and considerations set 
out in the American cases, the general expectations of creditors and shareholders with respect to 
priority and assumption of risk, and the basic equitable principle that claims of defrauded share
holders should rank after the claims of ordinary creditors in a situation where there are inadequate 
assets to satisfy all claims, I find that Big Bear must rank after the unsecured creditors of Blue 
Range in respect to the alleged share exchange loss, the claim for transaction costs and the claim for 
cash sharc purchase damages. 

ISSUE #2 

58 Assuming (without admitting) misrepresentation by Blue Range and reliance on it by Big 
Bear, is the alleged share exchange loss a loss or damage incuned by Big Bear and, accordingly, is 
Big Bear a proper party to advance the claim for such a loss? 

Summary of Decision 

59 As the alleged share exchange loss is not a loss incurred by Big Bear, Big Bear is not the 
proper party to advance this claim. 

Analysis 

60 The Applicants submit that negligence is only actionable if a plaintiff can prove that it suf-
fered damages, as the purpose of awarding damages in tort is to compensate for actual loss. This is a 
significant difference between damages in tort and damages in contract. In order for a plaintiff to 
have a cause of action in negligent misrepresentation, it must satisfy the court as to the usual ele
ments of duty of care and breach thereof, and it must establish that it has sustained damages from 
that breach. 



61 The Applicants argue that Big Bear did not suffer any damages arising from the share ex-
change. The Big Bear shares used in the share exchange came from treasury: Big Bear did not use 
any corporate funds or corporate assets to purchase the Blue Range shares. As the shares used in the 
exchange did not exist prior to the transaction, Big Bear was essentially in the same financial posi
tion pre-issuance as it was post-issuance in tenns of its assets and liabilities. The nature and compo
sition of Big Bear's assets did not change as the treasury shares were created and issued for the sole 
purpose of the share exchange. Therefore, Big Bear did not sustain a loss in the amount of the value 
of the shares. The Applicants submit that the only potential loss is that of the pre-takeover share
holders of Big Bear, as the value of their shares may have been diluted as a result of the share ex
change. However, even if there was such a loss, Big Bear is not the proper party to pursue such an 
action. Just as shareholders may not bring an action for a loss which properly belongs to the corpo
ration, a corporation may not bring an action for a loss directly incurred by its shareholders. 

62 Big Bear claims that it is entitled to recover the value of the Big Bear shares that were issued 
in furtherance of the share exchange. It says that it can prove all the elements of negligent misrep
resentation: there was a special relationship; material misrepresentations were made to Big Bear; 
those representations were made negligently; Big Bear relied on those representations; and Big Bear 
suffered damage. 

63 It submits that damages for negligent misrepresentation are calculated as the difference be-
tween the represented value of the shares less their sale value. Big Bear contends that it matters not 
that the consideration for the Blue Range shares was Big Bear shares issued fl.-om treasury. As long 
as the consideration is adequate consideration for legal purposes, its fonn does not affect the meas
ure of damages awarded by the courts for negligent misrepresentation. Big Bear says that it bar
gained for a company with a celiain value, and, in doing so, it gave up its own shares wmih that 
value. Therefore, Big Bear submits that it clearly incurred a loss. 

64 Big Bear submits that it is the proper party to pursue this head of damages. While the cor
poration has met the test for negligent misrepresentation, the shareholders likely could not, as the 
representations in questions were not made to them. In any event, Big Bear indicates that it does not 
claim for any damages caused by dilution of the shares. It also notes that a claim for dilution would 
not be the same as the face value of the shares issued in the share exchange, which is the amount 
claimed in the Notice of Claim. 

65 Big Bear's claim is in tort, not contract. This is an impoliant distinction, as the issue at hand 
concerns the measure of damages. The measure of damages is not necessarily the same in contract 
as it is in tort. 

66 It is a first principle of tmi law that a person is entitled to be put in the position, insofar as 
possible, that he or she was before the tmi occurred. While the COUlis were historically loath to 
award damages for pure economic 10ss, this position was softened in Hedley Byrne & Co. Ltd. v. 
Heller & Partners Ltd., [1964] A.C. 465 (H.L.) where the court confinned that damages could be 
recovered in this type of case. When assessing damages for negligent misrepresentation resulting in 
pure economic loss, the goal is to put the party who relied on the misrepresentation in the position 
which it would have been in had the misrepresentation not occurred. While the paliies to this appH
cation appear to agree on tIlls principle, it is the application thereof with which tIley disagree. 



67 The proper measure of damages in cases of misrepresentation is discussed in S.M. 
Waddams, The Law of Damages (Toronto: Canada Law Book Inc., Looseleaf, Dec. 1998), where 
the author states: 

The English and Canadian cases have consistently held that the proper measure 
[with respect to fraudulent misrepresentation] is the tortious measure, tllat is the 
amount of money required to put the plaintiff in the position that would have 
been occupied not if the statement had been true but if the statement had not been 
made. The point was made clearly in McCOlmel v. Wright, [1903] 1 Ch. 546 
(C.A.): 

It is not an action for breach of contract, and, therefore, no damages in re
spect of prospective gains which the person contracting was entitled by his 
contract to expect come in, but it is an action oftort it is an action for a 
wrong done whereby the plaintiff was tricked out of certain money in his 
pocket; and therefore, prima facie, the highest limit of his damages is the 
whole extent of his loss, and that loss is measured by the money which was 
in his pocket and is now in the pocket of the company. That is the ultimate, 
final, highest standard of his loss. (at 5-19,5-20) 

Since the decision of the House of Lords in 1963 in Hedley Byme Ltd. v. Heller 
& Partners Ltd., [1964] A.C. 465 (H.L.) it has been established that an action lies 
for negligent misrepresentation causing economic loss. It naturally follows from 
acceptance of out-of pocket loss rather than the contractual measure as the basic 
measure of damages for fraud, tllat the same basic measure applies to negligent 
misrepresentation. (at 5-28). 

68 Big Bear claims to be entitled to the difference between the actual value and the exchange 
value ofthe shares. The flaw in this assertion is tlmt it focuses on what Big Bear bargained for as 
opposed to what it actually received, which is akin to a contractual measure of damages. Big Bear 
clearly states that it is not maintaining an action in contract, only in tmi. Damages in tort are limited 
to the losses which a plaintiff actually incurs as a result of the misrepresentation. Thus, Big Bear is 
not entitled to recover what it expected to receive as a result of the transaction; it is entitled to be 
compensated only for that which it actually lost. In other words, what did Big Bear have before the 
loss which it did not have afterwards? To detelmine what losses Big Bear actually sustained, its po
sition after the share exchange must be compared with its position prior to the share exchange. 

69 The situation at hand is unique. Due to a negligent misrepresentation, Big Bear was induced 
to give up something which, although it had value, was of substantially no cost to the corporation, 
and in fact did not even exist but for the misrepresentation. Big Bear created shares which had a 
value for the purpose of the share exchange, in that Blue Range shareholders were willing to accept 
thcm in exchange for Blue Range shares. However, outside of transaction costs, those shares had no 
actual cost to Big Bear, as compared to the obvious costs associated with a payment by way of cash 
or tangible assets. Big Bear cannot say that after the share exchange, it had lost approximately $150 
million dollars, because the shares essentially did not exist prior to the transaction, and the cost of 



creating thosc shares is not equivalent to their face value. Big Bear retains the ability to issue a lim
itless number of shares from treasury in the future; any loss in this regard would not be equivalent 
to the actual value ofthe shares. Therefore, all that is required to retUTIl Big Bear to its 
pre-misrepresentation position is compensation for the actual costs associated with issuing the 
shares. 

70 That Big Bear has not incurred a loss in the face value of the exchanged shares is demon-
strated by comparing the existing facts with hypothetical situations in which such a loss may be 
found. Had Big Bear been required to pay for the shares used in the exchange, for instance, by pur
chasing shares from existing Big Bear shareholders, there would have been a clear loss offunds ev
idenced in the Big Bear financial statements. Big Bear's financial position prior to the exchange 
would have been significantly better than its position afterwards. However, no such difference re
sults from the mere exchange of newly-issued shares. Ifthere had been evidence that Big Bear was 
or could be compelled to redeem or retract the new shares at the value assigned to them at the time 
of the share exchange, Big Bear may have a loss in the amount of the exchange value of the shares. 
However, there is no evidence of such a redemption or retraction feature attaching to these shares. 

71 In sum, Big Bear's position prior to the share exchange is that the Big Bear shares issued as 
part of the exchange did not exist. As a result of the alleged misrepresentation, Big Bear issued 
shares from treasury. These shares would not have been issued but for the misrepresentation. All 
that is required to put Big Bear back into the position it was in prior to the negligent misrepresenta
tion is compensation for the cost of issuing the shares, which is not the same as the exchange value 
of those shares. Although this is somewhat of an anomalous situation, it is consistent with the ac
cepted tort principle that, except in cases warranting punitive damages, damages in tort are awarded 
to compensate for actual loss. A party may not recover in tort for a loss of something it never had. 
Indeed, if Big Bear was awarded damages for the share exchange equal to what it has claimed, it 
would be in a better position financially than it was prior to the exchange. To the extent that share
holders would indirectly benefit, they would not only be Big Bear's pre-exchange shareholders, who 
may have suffered a dilution loss, but a new group of shareholders, including fonner Blue Range 
shareholders who participated in the exchange. 

72 Big Bear submits that it incurred other losses as a result of the misrepresentation. Transac-
tion costs incurred in the share exchange may be properly characterized as damages in t01t, as those 
costs would not have been incurred but for the negligent misrepresentation. The same is true for the 
Big Bear claim for cash expended to purchase Blue Range shares prior to the share exchange. 
However, as I have indicated in my decision on Issue #1, Big Bear's claim for transaction costs and 
for cash share purchase damages ranks after the claims of other unsecured creditors. There may also 
be losses such as loss of ability to raise equity. There was no evidence of this before me in this ap
plication, and I have addressed Big Bear's ability to advance a claim for this type ofloss in the deci
sion relating to Issue #3. 

73 Finally, there may also be a loss in the fonn of dilution ofthe value of the Big Bear shares. 
However, as Big Bear admits in its submissions, no such claim is made by the corporation, and any 
loss relating to a diluted share value would not be the same amount as the exchange value of the 
shares. 

74 In the result, I find that Big Bear is not the proper party to pursue a claim for the alleged 
share exchange loss. 



ISSUE 

74a Is Big Bear entitled to make or advance by way of argument in these proceedings the 
claims represented by the heads of damage specified in the draft Statement of Claim set out at Ex
hibit "F" to the affidavit of A. Jeffrey Tonken dated June 25, 19997 

[The Court did not paragraph number Issue #3. Quicklaw has assigned the numbcr 74a.] 

75 In addition to claims for damages for ncgligent misrepresentation, the claims that are sct out 
in the draft Statement of Claim are claims for remedics for oppressivc and unfairly prejudicial con
duct and claims for loss of opportunity to pursue valuablc investments and endeavours and loss of 
ability to raise equity. 

Summary of Decision 

76 Given the orders made by LoVecchio, 1. on April 6, 1999 and May 11, 1999, Big Bear is not 
entitled to advance the claims represented by the heads of damage spccified in the draft Statement 
of Claim othcr than as set out in its Notice of Claim. 

Analysis 

77 Big Bear submits that it is clear that, in an appropriate case, a complex liability issue that 
arises in the context of CCAA proceedings may be determincd by a trial, including provision for 
production and discovery: Algoma Steel Corp. v. Royal Bank of Canada [1992J 0.1. No. 889 (Ont. 
c.A.). Big Bear also submits that the court has the jurisdiction to overlook teclmical complaints 
about the contents of a Notice of Claim. The CCAA does not prescribe a claim form, nor set the 
rules for completion and contexts of a claim fonn, and it is common ground that in this casc, the 
fonn used for the "Notice of Claim" was not approved by any order of the court. At any rate, Big 
Bear submits that it is not seeking to amend its claim to add new claims or to claim additional 
amounts. 

78 It makes that assertion apparently on the basis that thc major parties concerned with CCAA 
proceedings in thc Blue Rangc matter were aware of the nature of Big Bear's additional claims by 
reason oftlle draft Statement of Claim attached to Mr. TOllken's May 5, 1999 affidavit, although 
that affidavit was filed in support of an application to lift the stay imposed under the CCAA, an ap
plication which was dismissed by LoVecchio, J. on May 11, 1999. 

79 Big Bear characterizes the issue as whether it must provc the exact amount claimed in its 
Notice of Claim or otherwise have its claim ban'ed forever. It submits that the bare contents of the 
Notice of Claim eannot bc construed as a fixed election ban-ing a dctcnnination and assessment of 
an unliquidated claim for tort damages, and that it would be inequitable to deny Big Bear a hearing 
on the substance of its claim based on a perccived technical deficiency in the contents of the Notice 
of Claim. 

80 In smmnary, Big Bear asks that the court dircct an expedited trial for the hearing of its claim 
as outlined in the draft Statement of Claim. 

81 The Applicants submit that, by attempting now to make claims othcr than the claims set out 
in the Notice of Claim, Big Bear is attempting to indirectly and collaterally attack the orders of 
LoVecchio, J. dated APIil 6,1999 and May 11, 1999, specifically: 



a) by adding claims for alleged heads of damage other than those specified in 
the Notice of Claim contrary to the claims bar order of April 6, 1999; and 

b) by attempting to include portions of the draft Statement of Claim rclating 
to other alleged heads of damage in the Notice of Claim contrary to the 
May 11, 1999 order dismissing leave to file the draft Statement of Claim. 

82 While it is true that a eourt has jurisdietion to overlook technieal irregularities in a Notice of 
Claim, the issue is not whether the eourt should overlook teehnical non-compliance with, or ambi
guity in, a fonn, but whethcr it is appropdate to do so in this case where previous orders have been 
made relating to these issues. Here, Big Bear ehose to pursue its claims through two different 
routes. It filed a Notice of Claim alleging damages for a share exehange loss, transaction costs and 
the cost of shares purchased before the takeover bid, all damage claims that ean reasonably be iden
tified as being related to an aetion for negligent misrepresentation. At about the same time, it 
brought an application to lift the stay granted under the CCAA and file a Statement of Claim that 
alleged other causes of action. That application was dismissed, and the order dismissing it was nev
er appealed. TIus is not a situation as in Re Cohen (1956) 19 W.W.R. 14 (Alta. C.A.) where a claim 
made on one basis was later sought to be made on a different basis, nor an issue of Big Bear laeking 
the necessary infonnation to make its claim, although quantification of damage may have been dif
fieult to detennine. Given the previous application by Big Bear, this is a collateral or indirect attaek 
on the effeetiveness of Lo Veccluo, J. 's orders, and should not be allowed: Wilson v. The Queen 
(1983) 4 D.L.R. (4th) at 599). The effeet ofthe two orders made by LoVecchio, J. is to prevent Big 
Bear from advancing its claim other than as identified in its Notice of Claim, which ealIDot reasona
bly be interpreted to extend beyond the claims for damages for negligent misrepresentation. 

83 It is true that the Notice of Claim fonn is not designed for unliquidated tort claims. I do not 
accept, however, that it was not possible for Big Bear to include claims under other heads of dam
ages in the claim process by, for example, attaching the draft Statement of Claim to the Notice of 
Claim, or by incorporating sueh claims by way of schedule or appendix, as was done with respect to 
the claims for damages for negligent misrepresentation. 

84 I note that LoVecehio, J. issued ajudgment after this application was heard relating to 
claims for relief from the impact of the claims procedure established by the eourt by a number of 
creditors who filed late or wished to amend their claims after the claims bar date of May 7, 1999 
had passed. Although Lo Vecehio, J. allowed these claims, and found that it was appropriate in the 
circumstances to grant flexibility with respeet to the applications before him, he noted that total 
amount of the applications made to him would be less than 1.4 million dollars, and the impact of 
allowing the applications was minimal to the remaining creditors. The applieations before him do 
not appear to involve issues which had been the subject of previous court orders, as in the eurrent 
situation, nor would they have the same implieation to creditors as would Big Bear's claim. The de
cision of Lo Veeehio, J. in the cireumstanees of the applications before him is distinguishable from 
this issue. 

ROMAINEJ. 
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ENDORSEMENT 

(Motion by the Applicants for a Sanction Order 
and Cross-Motion of Certain Equity Holders) 

1 J.M. FARLEY J. (endorsement):-- The Applicants (collectively "Stelco") moved for: 

(a) a declaration that Stelco has complied with the provisions of the Compa
nies' Creditors Arrangement Act ("CCAA") and the orders of this court 
made in this CCAA proceeding; 

(b) a declaration that the Stelco plan of alTangement pursuant to the CCAA 
and the reorganization of Stelco Inc. (liS") under the Canada Business 
Corporations Act ("CBCAU) (collectively the "Plan") as voted on by the 
affected creditors of Stelco is fair and reasonable; 

(c) an order sanctioning and approving the Plan; and 
(d) an order extending the Stay Period and Stay Date in the Initial Order until 

March 31, 2006. 

2 This relief was unopposed by any of the stakeholders except for various existing shareholders 
of S (who may also be employees or retirees of Stelco). In particular there was organized objection 
to the Plan, especially as in essence the Plan would eliminate the existing shareholders, by a group 
of shareholders (AGF Management Ltd., Stephen Stow, Pollitt & Co., Levi Giesbrecht, Joe Falco 
and Phil Dawson) who have styled themselves as "The Equity Holders" ("EH"). On December 23, 
2005 the EH brought in essenee a cross motion seeking the following relief: 

(a) An order extending the powers ofthe Monitor, Ernst & Young, in order to 
conduct a sale of the entire Stelco enterprise as a going coneern through a 
sale of the common shares or assets ofStelco on such terms and conditions 
as arc considered fair; 

(b) An order authorizing and directing the Monitor to implement and to take 
all steps necessary to complete and fulfil all requirements, tenns, condi
tions and steps of such a sale; 

( c) An order authorizing and directing the Monitor to conduct the sale process 
in accordance with a plan for the sale process approved by the court; 

(d) An order directing the Monitor to retain such fully independent financial 
advisors and other advisors as necessary to conduct this sale process; 

( e) An order confinning that the powers granted herein to the Monitor super
sede any provision of any prior Order of this Court made in the within 
proceedings to the extent that such provision of any prior order is ineon
sistent with or contradictory to this order, or would otherwise limit or hin
der the power and authority granted to the Monitor; 



(f) An order directing Stelco and its directors, officers, counsel, agents, pro
fessional advisors and employees, and its Chief Restructuring Officer, to 
cooperate fully with the Monitor with regard to this sale process, and to 
provide the Monitor with such assistance as may be requested by the Mon
itor or its independent advisors; 

(g) In the alternative, an order suspending the sanctioning of the Proposed 
Plan of Arrangement, approved by the creditors on December 9,2005, for 
a period of two months from the date of such order, so that the Monitor 
may conduct the independent sale process that may result in a more prof
itable outcome for all stakeholders, including the Equity Holders; 

(h) In the further alternative, an order lifting the Companies' Creditors Ar
rangement Act stay of proceedings in respeet of Steleo without approving 
the Plan of AITangement, as approved by the ereditors on December 9, 
2005, pursuant to such tenns as are just and are directed by couli; and 

(i) Such fuliher and other relief as counsel may advise and this Honourable 
COUli may pennit. 

3 In its factum, the EH requested that the court adjourn approval of the Plan for 60 days and 
direct the Monitor to conduct an independent sale process for the shares of S. In the attendances on 
January 17 and 18, 2006, the then asked that approval ofthe Plan be adjoUl11ed for 30 days in 
order to see if there were expressions of interest for the shares of S fOliheoming in the interim. 

4 I indicated that I would defer my consideration of the adjournment request until after I had 
had submissions on the motions before me as set out above. I also indicated that while there did not 
appear to be any concern by anyone including the EH as to the first two elements concerning CCAA 
plan sanctioning as discussed in Re Algoma Steel Inc. (2001), 30 C.RR. (4th) 1 (Ont. S.C.J.) at p. 
3: 

In a sanction hearing Ullder the Companies' Creditors Arrangement Act 
("CCAA") the general principles to be applied in the exercise ofthe court's dis
cretion are: 

(a) There must be striet eompliance with all statutory requirements and 
adherence to the previous orders of the court; 

(b) All materials filed and procedures carried out must be examined to 
deternline if anything has been done or purported to be done whieh 
is not authorized by the CCAA; and 

(c) The Plan must be fair and reasonable. 

See Northland Propeliies Ltd., Re (1988), 73 C.B.R. (N.S.) 175 (RC. S.C.), af
firmed Northland Properties Ltd. v. Excelsior Life Insurance Co. of Canada 
(1989), 73 C.B.R. (N.S.) 195 (RC. C.A.) at p. 201; Campeau Corp., Re (1992), 
10 C.B.R. (3d) 104 (Ont. Gen. Div.) at p. 109; Olympia & York Developments 
Ltd. v. Royal Trust Co. (1993), 12 O.R. (3d) 500 (Ont. Gen. Div.) at p. 506; 
Srumni Atlas Inc., Re (1998), 3 C.RR. (4th) 171 (Ont. Gen. Div. [Commercial 
List]), at pp. 172-3; Canadian Airlines Corp., Re, [2000] 10 W.W.R. 269 (Alta. 



Q.B.)' leave to appeal dismissed, [2000] 10 W.W.R. 314 (Alta. c.A. [In Cham
bers]). 

it would not be sufficient to only deal in this hearing with the third test of whether the Plan was fair 
and reasonable (including the aspect of "fair, reasonable and equitable" as discussed in Sammi). 
Rather the court also had to be concemed as to whether the Plan was implementable. hI other 
words, it would be futile and useless for the court to approve a plan which stood no reasonable pro
spect of being implemented. That concem of the court had been raised by my having been alerted 
by the Monitor in its 46th Rep01i at paragraphs 8-9: 

8. The Monitor has had discussions with the proposed ABL lenders, Tricap, 
the Province and Stelco regarding the status of the ABL Loan and the 
Bridge Loan. The Monitor has been advised that the parties are continuing 
to work at resolving issues that are outstanding as at the date ofthis For
ty-Sixth Report. However, all of the parties remain optimistic that accepta
ble solutions to the outstanding issues will be found and implemented. 

9. In the Monitor's view, the principal issues to be resolved include: 

(a) the corporate structure ofStelco, which could involve the transfer of 
assets of some of the operations or divisions of the Applicants to 
new affiliates; and 

(b) satisfying the ABL lenders and Tricap as to the priority of the new 
financing. 

These issues need to be resolved primarily among the proposed ABL lenders, 
Tricap and Stelco and will also involve the Province insofar as they affect pen
sion and related liabilities. 

5 I was particularly disquieted by the lack of progress in dealing with these outstanding matters 
despite the passage of 39 days since the Plan was positively voted on December 9, 2005. I do ap
preciate that Christmas, Hanukkah and New Year's were celebrated in this interval and that there 
had been a certain "negotiation fatigue" leading up to the December 9th revisions to the Plan and 
that I have advocated that counsel, other professionals and litigation participants balance their lives 
and pay particular attention to family and health. However I find it unfortunate that there would ap
pear to have been such a lengthy hiatus, especially when the workers at Stelco continued (as they 
have for the past two years while Stelco has been under CCAA protection) to produce steel in rec
ord amounts. I therefore demanded that evidence be produced forthwith to demonstrate to my satis
faction that progress was real and substantial so that I could be satisfied about implementability. As 
a side note I would observe that in the "nonnal ll case, sanction orders are typically sought within 
two or three days of a positive creditor vote so that it is not unusual for documentation to be sorted 
out for a month before a plan is implemented with a closing. 

6 The EH filed material to support its submission that the Plan is not fair, reasonable and equi
table because it is alleged that there is currently sufficient value in Stelco to fully satisfy the claims 
of affected and unaffected creditors and to provide at least some value to current shareholders. The 

prefers to have a search for some entity to take out the current shareholders for "value". Fabrice 
Taylor, a chartered financial analyst with Pollit & Co. swore an affidavit on the eve of this hearing 



which was sent electronically to the service list on January 16, 2006 at approximately 7:30 p.m. In 
that affidavit, he states: 

2. The Dofasco bidding war has highlighted a crucial fact about steel asset 
valuations, notably that strategic buyers place a much higher value on them 
than public market investors. Attached as Exhibit fil" is an article entitled 
"Restructuring of stccl industry rcvives investors' interest", published in 
the Financial Times on December 14,2005. 

3. I, along with Murray Pollitt and a number of Stelco shareholders, have 
spent the past three months attempting to attraet strategic buyers and/or 
equity investors in Stelco. These strategic buyers and equity investors are 
mostly intemational. Some had already considered buying Stelco or had 
made bids for the company but had stopped following the story some 
months ago. Others were not very familiar with Stelco. 

4. Three factors hindered our efforts. First, Stelco is under CCAA protection, 
a complicated situation involving multiple players and interests (unions, 
politics, pensions) that is difficult to understand, pal1icularly for foreigners. 
Second, there has not been enough time for these strategic buyers or equity 
investors to deepen tl1eir understanding or to perfonn due diligenee. Final
ly, the Dofasco bid process, while providing emphatic evidence that steel 
assets are increasingly valuable, hindcrs certain strategic buyers and finan
cial institutions interested in participating in Ste1co because they are dis
tractcd and/or conflicted by the Dofasco salc. I have been advised by some 
of the participants in the Dofasco negotiations that they would be willing 
to carefully consider a Stelco transaction once the Dofasco sale has been 
resolved. 

5. The F011y Fifth RCp0l1 ofthc Monitor confinned that Stelco had not re
ceived any offers in the las't several months. The repol1 does not answer the 
question of whether thc company or its financial advisors have in fact at
tcmpted to attract any offers. I believe that Steleo would have received ex
pressions of interest had the eompany made efforts to attract offers, or had 
the Dofasco sale been resolved earlier. I believe that the Monitor should be 
authorized, for a period of at least 60 days, to canvas interest in a sale of 
Stelco before the approval of the proposed plan of restructuring. 

7 No satisfactory explanation was forthcoming as to why this affidavit, if it needed to be filed 
at all, was not served and filed by December 23, 2005, in accordance with the timetable which the 
EH and the other stakcholders agreed to. Certainly there is nothing in the affidavit which is such 
late breaking news that this deadline could not have been met, let alone that it was served mere 
hours before the hearing cOlmnenced on January 17, 2006. Aside from the fact that the financing 
arrangements forming the basis of the Plan contained fino shop" covenants which would make it in
appropriate and a breach to try to attract other offers, the foregoing excerpts from the Taylor affida
vit clearly illustrate that despite apparently diligent efforts by the EH, no one has shown any real or 
realistic interest in Steleo. Reading between the lines and without undue speculation, it would ap
pear that the efforts of the EH were merely politely rebuffed. 



8 Ce1iainly Ste1co is not Dofasco, nor is it truly a comparable (as opposed to a contrastor). 
Stelco ha.'l been a wobbly company for a long time. FUliher as I indicated in my October 3,2005 
endorsement, in the preceding 20 months under the CCAA protection, Ste1co has become "shopped 
wom". The unusual elevation of steel prices in the past two years has helped Stelco avoid the 
looming liquidity crisis which it anticipated in its CCAA filing on January 29,2004. However even 
this financial transfusion has not allowed it to become a healthy company or truly given it a bur
geoning war chest to weather bad times the way that other steel companies (including some in 
Canada) have so benefited. The redness of the visage of Stelco is not a true indication of health and 
well being; rather it secms that it is rouge to mask a deep pallor. 

9 I am satisfied on the evidence of Hap Stephen, the ChiefRestmcturing Officer of Stelco and 
ofthe Monitor that there has been compliance with all statutory requirements and adherence to pre
vious orders of the cOUli and further that nothing has been done or purpOlied to be done that is not 
authorized by the CCAA. 

10 The next question to be dealt with is whether the Plan is fair, reasonable and equitable. I was 
advised that creditors of the affected creditor classes representing approximately 90% in value of 
each class voted on the Plan. The Monitor reported at para. 19 of its 44th Report as to the results of 
the vote held December 9th as follows: 

Stelco 

Stelwire 

Stelpipe 

CHT Steel 

WeHand Pipe 

Class of Affected Percentage in Percentage in Creditors favour by 
Number favour by Dollar Value 

78.4% 87.7% 

89.01% 83.47% 

94.38% 86.71% 

100% 100% 

100% 100% 

11 This favourable vote by the affected creditors is substantially in excess of the statutory 
two-thirds requirement. By itself that type of vote, particularly with such a large quorum present, 
would ordinarily be very convincing for a court not intcrfering with the informed decisions of busi-



ness people. With that guideline, plus the aspect that a plan need not be perfect, together with the 
lack of any affected creditor opposition to the Plan being sanctioned and the fact that the Plan in
cluding its ingredients and nature and amount of compromise compensation to be given to affected 
creditors having been exhaustively negotiated in hard bargaining by the larger creditor groups who 
are recognized as generally being sophisticated and experienced in this area, and the consideration 
of the elements in the next paragraph, it would seem to me that the Plan is fair, reasonable and eq
uitable vis-a.-vis the affected creditors and I so find. See Sammi, at p. 173; Re T. Eaton Co. (1999), 
15 C.B.R. (4th) 311 (Ont. S.C.J.) at p. 313; Re Olympia & York Devclopments Ltd. (1993), 12 O.R. 
(3d) 500 (Gen. Div) at p. 510. 

12 I also think it helpful to examine the situation pursuant to the analysis which Papemy J. did 
in Re Canadian Airlines Corp. (2000),20 C.B.R. (4th) 1 (Alta. Q.B.), leave to appeal refused 
(2000), 20 C.B.R. (4th) 46 (Alta C.A. [In Chambers D. That proceeding also involved an application 
pursuant to the corporate legislation, the Business Corporations Act (Alberta), conceming the shares 
and shareholders of Canadian Airlines. In that ease, Papemy J. fOUlld the following factors to be 
relevant: 

(a) the composition of the vote: claims must have been properly classified, 
with no seeret arrangements to give an advantage to a creditor or creditors; 
approval of the plan by the requisite majority of creditors is most important 
(in the case before me of Stelco: the challenge to classification was dis
missed; there was no suggestion of secret arrangements; and, as discussed 
above, the quorum and size of the positive vote were very high); 

(b) anticipated receipts in liquidation or bankruptcy: it is helpful if the Monitor 
or other disinterested person has prepared a liquidation analysis (in Stelco, 
the Monitor detennined that on liquidation, affected creditor recovery 
would likely range fi'om 13 to 28 cents on the dollar; it should also be ob
served that Stelco has engaged in extensive testing of the market as to pos
sible capital raising or sale with the aid of established finns and profes
sionals of great experience and had come up dry.); 

( c) altematives to the proposed plan: it is significant if other options have been 
explored and rejected as unworkable (in Stelco; see comment in (b)); 

(d) oppression of the rights of certain creditors (in Stelco, this was not a live 
issue as nothing of this sort was alleged); 

(e) unfaimess to shareholders (in Stelco, this will be dealt with later in my 
reasons; however allow me to observe that the interests of shareholders 
becomes engaged if they are not so far undcrwater that there is a reasona
ble prospect in the foresecable future that the fortunes of a company would 
otherwise likcly be tumed around so that they would not continue to be 
submerged); and 

(f) the public interest: the retention of jobs for employees and the support of 
the plan by the company's unions is important (in Stelco, the Plan does not 
call for reductions in employment; there is provision for continuation of 
the capital expenditure program and its funding; an important enterprise 
for the munieipal and provincial levels of govenunent would be preserved 
with continuing benefits for those eommunities; an important customer and 
supplier would continue in the industry and maintain competition; the 



USW International Union and its locals (except for local 1005) supported 
the Plan and indeed were instrllinental in bringing Tricap Management 
Limited to the table (local 1 005's position was that it did not wish to en
gage in the CCAA process in any meaningful way as it was content to rely 
upon its existing collective agreement which now still has several months 
to go before expiring). 

However that is not the end of that issue: what of the shareholders? 

13 Is the Plan fair, reasonable and equitable for the existing shareholders of S? They will be 
wiped out under the Plan and their shares eliminated. New equity will be created in which the ex
isting shareholders wi1lnot participate. TIley have not been allowed to vote on the Plan. 

14 It is well established that a reorganization pursuant to s. 191 of the CBCA may be made in 
conjunction with a sanction order under the CCAA and that such a reorganization may result in the 
cancellation of existing shares of the reorganized corporation based on those shares/equity having 
no present value (in the sense of both value "now" and the likelihood of same having value in the 
reasonably foreseeable future, absent the reorganization including new debt and equity injections 
and pennitted indulgences or other considerations and adjustments). See Re Beatrice Foods Inc. 
(1996),43 C.B.R. (4th) 10 (Ont. Gen. Div.) at para. 10-15; Re Laidlaw Inc. (2003), 39 C.B.R. (4th) 
239 (Ont. S.J.C.); Algoma at para. 7; Cable Satisfaction Intel11ational Inc. v. Richter & Associes 
Inc. (2004),48 C.B.R. (4th) 205 (Que. S.C.) at p. 217. The Dickenson Report, which articulated the 
basis for the refonn of corporate law that resulted in the enactment of the CBCA, described the ob
ject of s. 191 as being: 

to enable the court to effect any necessary amendment to the articles of the cor
poration in order to achieve the objeetive of the reorganization without having to 
eomply with all the fonnalities ofthe Draft Act, particularly shareholder approv
al of the proposed amendment (emphasis added): RW.V. Dickenson, J.L. How
ard, L. Getz, Proposals for a New Business Corporations Law for Canada, vol. 1 
(Ottawa: Infonnation Canada. 1971) at p. 124. 

15 The fairness, reasonableness and equitable aspects of a plan must be assessed in the context 
of the hierarchy of interests recognized by insolvency legislation and jurisprudence. See Canadian 
Airlines at pp. 36-7 where Papemy J. stated: 

Where a company is insolvent, only the creditors maintain a meaningful stake in 
its assets. Through the mechanism ofliquidation or insolvency legislation, the 
intercsts of shareholders are pushed to the bottom rung of the priority ladder. The 
expeetations of creditors and shareholders must be viewed and measured against 
an altered financial and legal landscape. Shareholders crumot reasonably expect 
to maintain a financial interest in an insolvent company where creditors' claims 
are not being paid in full. It is through the lens of insolveney that the court must 
consider whcther the acts ofthe company are in fact oppressive, unfairly prejudi
cial or unfairly disregarded. CCAA proceedings have recognized that sharehold
ers may not have "a tme interest to be protected" because there is no reasonable 
prospect of economic value to be realized by the shareholders given the existing 
financial misfortunes of the company: Royal Oak Mines Ltd., supra, para. 4., Re 



Cadillac Fairview Inc., [1995] O.J. No. 707, (March 7, 1995), Doc. B28/95 (Ont. 
Gen. Div. [Commercial List]), and T. Eaton Company, supra. To avail itself of 
the protection of the CCAA, a company must be insolvent. The CCAA considers 
the hierarchy of interests and assesses fainless and reasonableness in that context. 
The court's mandate not to sanction a plan in the absence of fainless necessitates 
the detennination as to whether the complaints of dissenting creditors and share
holders arc legitimate, bearing in mind the company's financial state. The articu
lated purpose of the Act and the jurispmdence interpreting it, "widens the lens" to 
balance a broader range of interests that includes creditors and shareholders and 
beyond to the company, the employees and the public, and tests the fainless of 
the plan with reference to its impact on all of the constituents. 

It is through the lens of insolvency legislation that the rights and interests of both 
shareholders and creditors must be considered. The reduction or elimination of 
rights of both groups is a function of the insolvency and not of oppressive con
duct in the operation of the CCAA. The antithesis of oppression is fainless, the 
guiding test for judicial sanction. If a plan unfairly disregards or is unfairly prej
udicial it wi11not be approved. However, the court retains the power to compro
mise or prejudice rights to effect a broader purpose, the restmcturing of an insol
vent company, provided that the plan does so in a fair malmer." 

16 The question then is does the equity presently existing in S have true value at the present 
time independent of the Plan alld what the Plall brings to the table? If it does then the interests of the 
EH and the other existing shareholders must be considered appropriately in the Plan. This is fairly 
put in K.P. McElcheran, COlmnercial Insolvency in Callada (Toronto, Lexis Nexis Canada hlC.: 
2005) at p. 290 as: 

If, at the time of the sanction hearing, the business and assets of the debtor have a 
value greater than the claims of the creditors, a plan of an'angement would not be 
fair alld reasonable if it did not offer fair consideration to the shareholders. 

17 Howcver if the shal'eholders tmly have no economic interest to protect (keeping in mind that 
insolvency and the depth of that insolvency may vary according to which paliiculal' test of insol
vency is applied in respect of a CCAA proceeding: as to which, see Re Stelco Inc., [2004J 0.1. No. 
1257 (S.C.J. [Commercial List]), leave to appeal dismissed [2004J O.J. No. 1903 (C.A.), leave to 
appeal dismissed, 336, [2004J S.C.C.A. No. 336 (S.C.c.) No. 30447). In Cable Satisfaction, Chaput 
J. at p. 218 observed that when shal'eholders have no economic interest to protect, then they have no 
claim to a right under the proposed arrallgement and the "[m]ore so when, as in the present case, the 
shareholders are not contributing to ally of the funding required by the Plan." I do note in the case of 
the Stelco Plan and the events leading up to it, including the capital raising and sale processes, that 
despite talk of an equity finallcing by certain shareholders, including the EH, no concrete offer ever 
surfaced. 

18 Ifthe existing e~uity has no tm'e value at presell't, then what is to be gained by putting off to 
tomon'ow (the ever present and continuous problem in these proceedings of manana - which never 
comes) what should be done today. The EH speculate, with no concrete basis for foundation as de
monstrably illustrated by the eve of hearing Taylor affidavit discussed above, that something good 
may happen, I am of the view that that approach was accurately described in court by one counsel 



as a desperation Hail Mary pass and the willingness of someone, without any of his own chips, in 
the pokcr game willing to bet the fann of someone elsc who does have an economic interest in 
Stelco. 

19 I also think it fair to observe that in the detennination of whether someone has an economic 
value, that analysis should be conducted on a reasonable and probable basis. In a somewhat differ
ent but applicable context, I observed in New Quebec Raglan Mines Ltd. v. Blok-Andersen, [1993] 
O.J. No. 727 at p. 3: 

The Ifhighest price lf is not the price which could be derived on the basis ofthe 
most optimistic and risky assumptions without any regard as to their likelihood 
of being realized. It also seems to me that prudence would involve a considera
tion that there be certain fall back positions. Even in betting on horses, the most 
savvy and luckiest punter will not continue to stake all his winnings of the pre
vious race on the next (and so on). If he does, he will go home wearing the barrel 
before the last race is run. 

Altematively there is a saying: "If wishes were horses, then beggars would ride. II 

20 Unless I were to now dismiss the motion for sanctioning and approving the Plan because I 
found that it was not implementable and/or that it was not fair, reasonable and equitable to the ex
isting shareholders (based upon the proviso that I did determine that the existing shareholders did 
have a valid present material equity of value), then I see no reason not to dismiss the motion of the 
EH conceming its request for an adjournment and its request for a further sale (or other related dis
position) process. Allow me to observe that no matter how well intentioned the motion of the EH in 
that regard, I find that that request to be lacking in any valid substance. Rather, the evidence pre
sented was in essence a chimera. I think it fair to observe that, with all the capital raising and salcs 
processes to date which Stelco has undertaken in conjunction with its experienced and well placed 
professional advisers together with its Chief Restructuring Officer and the Monitor, the bushes have 
been exhaustively and well beaten as to any real possible interest. Despite three months of what one 
must presumc to be diligent efforts, the EH havc come up with nothing concrete. I do not find that 
the three factors mentioned by Taylor in his late-blooming affidavit of January 16th to be remotely 
close to convincing. The first two, if taken at face valuc, would lead one to the conclusion that no 
one has the time, interest or ability to take an interest in Stelco in any meaningful timeframe. The 
third presumes that the losing bidder for Dofasco, be it Arcelor or ThyssenKrupp, will almost auto
matically want Stelco - and at a price and upon terms which would result in present equity being 
attributed value. I must say in faimess that this is wishful thinking as neither of these warring bid
ders pursued any interest in Stelco during the previous processes. It is neither clear nor obvious why 
mere municipal proximity of Dofasco to Stelco's Hilton Works in Hamilton would now ignite any 
interest in Stelco. 

21 I also think it fair to observe that not proceeding with the sanction hearing now and indeed 
starting a brand new search for someone who will think Stelco so worthwhile that it will offer such 
a large amount (with or without onerous conditions) is akin to someone coming into court when a 
receiver is seeking court approval on a sale - and that someone being allowed to know the price and 
conditions - and then being able to make an offer for a price somewhat higher. (I reiterate that here 
we do not even have an offer or a price.) I do not see that such a procedure would be consistent with 
the principles laid out in Royal Bank v. Soundair Corp. (1991), 7 C.B.R. (3d) 1 (Ont. C.A.). Given 



that the affected creditors have rather resoundingly voted in favour of the Plan, all in accordance 
with the provisions of the CCAA and the Court orders affecting the sanction, I would be of the view 
that if the existing equity has no value, then the EH's request in this respect would, if granted, be of 
significant detriment to the integrity of the insolvency system and regime. I would find that inap
propriate to attempt to justify proceeding along that line. 

22 Allow me to return to the pivotal point concerning the question of whether the Plan is fair, 
reasonable and equitable, vis-a.-vis the existing equity. The retained Navigant Consulting which 
relied upon the views of Metal Bulletin Research ("MBR") which, inter alia, predicted a selling spot 
price of hot roll steel at $525 U.S. per ton. Navigant's conclusion in its December 8, 2005 rep011 
was that the value of residual shareholder equity was between $1.1 to $1.3 billion or a per share 
value of between $10.76 and $12.71. However, when Stelco pointed out cel1ain deficiencies in this 
analysis, N avigant took some of these into account and reduced its assessment of value to between 
$745 million to $945 million for residual shareholder value on per share value of $7.29 to $9.24, 
using a discounted cash flow ("DCF") approach. Navigant tested the DCF approach against the 
EBITDA approach. It is interesting to note that on the EBITDA analysis approach Navigant only 
comes up to a conclusion that the equity is valued at $8 million to $83 million or $0.09 to $0.81 per 
share. If the Court were to accept that as an accurate valuation, or something at least of positive 
value even if not in that neighbourhood, then I would have to take into account existing shareholder 
interests in detenllining whether the Plan was fair, reasonable and equitable - and not only vis-a-vis 
the affected creditors but also vis-a-vis the interests of the existing shareholders given that at least 
some of their equity would be above water. I understand the pain and disappointment of the existing 
shareholders, pal1icularly those who have worked hard and long with perhaps their life savings tied 
up in S shares, but regretfully for them I am not able to come to a conclusion that the existing equity 
has a true positive value. 

23 The fight in the Stelco CCAA proceedings has been long alld hard. No holds have been 
barred as major affected creditors have scrapped to maximize their recovery. There were direct pro
tracted negotiations between a number of major affected creditors and the new equity sponsors un
der the Plan, all of whom had access to the confidential information ofStelco pursuant to Non Dis
closure Agreements. These negotiations established a value of$5.50 per share for the new common 
shal'es of a restructured Stelco. That trallslates into all enterprise value (not all equity value since 
debt/liabilities must be taken into consideration) of $816.6 million for Stelco, or a recovery of ap
proximately 65% for affected creditors. The parties engaged in these negotiations are sophisticated 
experienced enterprises. There would be no pal1icular reason to believe that in the competition in
volved here that realistic values were ignored. Further, the affected creditors generally were rather 
resoundingly of the view by their vote that an allticipated 65% recovery was as good as they could 
reasonably expect. 

24 The 45th Report of the Monitor had a chart of calculations to detennine the level of recovery 
of affected creditors at various assumed enterprise values up to and including the top end ofNavi
gant's range of enterprise value (as contrasted with residual equity value). At the high end ofNavi
gant's range of revised enterprise value, $1.6 billion, the Monitor calculated that affected creditors 
would still not receive full recovery of their claims. 

25 The EH cited the sale ofthe EDS Canada claim to Tricap as being at a premium as evidence 
in support ofNavigant's conclusion. However, the fact was that this claim was purchased not at a 



premium, but rather at a discount. TImt would be confimlation of the opposite of which the EH has 
been contending. 

26 Despite a very comprehensive capital raising and assetsale process, with the market alerted 
and well canvassed, and with the ability to conduct due diligence, no interested party came for
warded to conclude a deal. Even since the December 9,2005 vote when the tenns ofthe Plan were 
available, no interested party has come forward with any expression of interest which would attrib
ute value to the existing shareholders. 

27 Stelco's experts, UBS and BMO Nesbitt Bums, both have given opinions that there is no 
value to the existing equity. Their expeli opinions were not challenged by cross-examination. Both 
these advisors are large sophisticated institutions; both have extensive experience in the steel indus
try. 

28 UBS caleulated the enterprise value of Stelco as being in the range of $550 million to $750 
million; BMO Nesbitt Burns at $650 million to $850 million. On that basis the unsecured creditors 
would receive less than full recovery of their claims, which would lead to the conclusion that there 
is no value for the existing shareholders. The Monitor eommissioned an independent estimate of the 
enterprise value from its affiliate, Emst & Young Orenda Corporate Finance Inc.'s Valuation Group. 
That opinion came in at $635 million to $785 million. 

29 I would note that Farley Cohen, the principal author ofthe Navigant report, does not have 
experience in dealing with integrated steel companies. I find it unusual that he would have custom
ized his approach in calculating equity value by not deducting the Asset Based Lcnders loan. Brad 
Fraser ofBMO Nesbitt Bums stated that such eustomization was contrary to the praetice at his 
finns both present and past and that the Navigant's approach was internally inconsistent with respect 
thereto as to 2005 to 2009 cash flows as contrastcd with tenninal value. TIle Navigant report ap
pears to have forecasted a high selling price for steel combined with low costs for impOlis such as 
coal and scrap, which would be contrary to historical complementary movements between steel 
prices and these inputs. 

30 Navigant relies on an average price of $525 US per ton as provided by MBR. This is a sin-
gle source as to this forecast. While a single analyst may come up with a forecast which is shown by 
the passage of time to be dead on aecurate, it would seem to me to be more realistie and prudent to 
rely on the consensus approach of considering the views of a greater number of "representative" an
alysts, especially when prices appear volatile for the foreseeable future. That consensus approach 
allows for consideration ofthe way that each analyst looks at the market and the factors and weights 
to be given. The UBS opinion reviewed the prieing forecast of eight analysts and BMO Nesbitt 
Bums' ten analysts. Interestingly, MBR's choicc of a price at the top of the band would seem at odds 
as the statements on the MBR website foreseeing downward pressure on steel prices in 2006 be
cause of falling prices in China; although this inconsistency was pointed out, there was no response 
fOliheoming. 

31 Navigant estimated Steleo's financial perfonnance for the last quarter of 2005 and made a 
significant upward adjustment. However, the actual experience would appear to indicate that such 
an adjustment would overstate Stelco's results by $124 million. 

32 N avigant's DCF approach involved a calculation of Stelco's enterprise value by adding the 
present value of a stream of cash flow from the present to 2009 and the present value of the ternlinal 
value detennined as at 2009 so that the tenninal value represents the majority (60% approximately) 



of enterprise value as calculated by Navigant. MBR chose a 53-year average steel price despite sig
nificant changes over that time in thc industry. However, coal and scrap costs were detennined as at 
2009. This produced the anomalous result that steel prices are rising while costs are falling. This 
would imply great structural difficulties (economically and functionally) in the steel industry gener
ally and a lack of competition. A tenninal value EBITDA margin for Stelco would then be implied 
at approximately 26% or some 11 % higher than the EBITDA margin actually achieved by Stelco in 
the first quarter of2005, the most profitable quarter in the history ofStelco. 

33 Interestingly, since Navigantts approach in fact would decrease calculated value, UBS and 
BMO Nesbitt Bums used a weighted average cost of capital C'W ACC!!) for Steleo in the range of 
10% to 14%; Navigant used 24%. A higher WACC will result, all other things being equal, in a 
lower enterprise value. Navigant considered that there should be a 10% to 15% company-specific 
premium because of the risks associated with Stelco vis-a-vis the higher steel prices forecast by 
MBR. This would appear to imply that there was recognition that either MBR was aggressive in its 
forecasting or that price volatility would caution one to use consensus forecasting. Colin Osbome, a 
senior executive of Stelco, with considerable experienee in the steel indusuy provided direct evi
dence on the substantial differences between each of Stelco, AK Steel, U.S. Steel and Algoma. Mr. 
Cohen acknowledged in cross-examination that these differences made Dofasco a more valuable 
company than Stelco. As set out at para. 74 ofthe Stelco Faetum: 

74. The specific difference identified by Mr. Osbome which made Dofasco 
unique include but are not limited to: 

(a) non-union, flexible work environment (vs. Stelco, Algoma, AK Steel 
and U.S. Steel); 

(b) legacy costs which are very low due to non-conventional profit 
sharing, which limits liability (vs. Stelco, AK Steel, Algoma and 
U.S. Steel); 

(c) high historical cap-ex spend per ton (vs. Stelco, Algoma and U.S. 
Steel); 

(d) a flexible steelmaking stream in tenns of a hybrid EAF and blast 
fumace BOF su'eam in Hamilton and a mini-mill operation in the 
U.S. (vs. Stelco, Algoma, U.S. Steel and AK Steel whieh are all blast 
furnace based steel makers); 

( e) a value added product mix focused on coated pro duets and tubing 
(vs. Steleo and Algoma which focus on hot roll); and 

(f) a strong raw material position with excess iron are and 
self-sufficiency in coke (Algoma, Stelco and AK Steel all have de
pendence to various degrees on either iron ore or coke or both). 

Dofasco and Steleo are not in my view fungible. There are incredible differences between these two 
enterprises, to the disadvantage of Steleo. 

34 The reply affidavit of Mr. Fraser of BMO Nesbitt Bums calculated the effect of all of the 
acknowledged corrections to the initial Navigant report and other adjusunents. The result of this ex
ercise was a conclusion by him that there was no value available for existing shareholders. This, 
along with all the other affidavits provided on the Stelco side, was not cross-examined on. 



35 While not refelTed to in the Factum ofEH, there were a number of quite serious allegations 
raised in material filed by the EH against management of Steko concerning bias and manipulation. 
Mr. Osborne responded to each of these allegations; he was not cross-examined. I find it unfortu
natc that such allegations appear to have been made on an unsubstantiated shotgun approach. 

36 The position of the EH is that eertain of the features of the Plan should be assumed as 
transportable directly and without ehange into a seenario where some insolvency rescuer emerges 
on the scene as the equivalent of a White Knight, one it would seem which has been awakened from 
slumber. I am of the view that presumes too much. For example, I take it that the Province would 
not automatically accept this potential newcomer without question; nor would it likely relish the 
resumption of weeks of hard bargaining. I would think it unwise, impudent and high stakes poker 
(with other peoples' money) to speculate as did Taylor in para. 41 of his December 23,2005 affida
vit: 

41. Were Stelco to emerge from CCAA protection and were the province to 
calTY out its tIu'eat to revoke Stelco's entitlement to the benefit of seetion 
5.1 the end result would likely be a liquidation of the company. 111e Prov
ince would be responsible for a substantial portion of Steleo's pension 
promise. It would e1early not be in the Province's self-interest to foree 
Stelco into liquidation. It was, in other words, an obvious bluff. Yet the 
notion of calling this bluff does not appear to have crossed management's 
mind. 

This should be contrasted with the views of the Monitor in its 44th Report at para. 61: 

61. It should also be noted that the Pension Plan Funding AlTangements and 
the $150 million New Province Note embodied in the Approved Plan were 
agreed to by the Provinee only in the context of the tenns of the Approved 
Plan and, in particular, the capital stmcture, liquidity and other elements 
contemplated therein. The Province has advised that its proposed financing 
and the Pension Plan Funding AlTangements should not be assumed to be 
available if any of tile elements of the Approved Plan are changed. 

37 The end result is that given the above analysis, I have no hesitation in cone1uding that it 
would be preferable to rely upon the analysis ofUBS, BMO Nesbitt BUl11S and Ernst & Young 
Orenda, both as to their direct views as to the enterprise value of existing Stelco and as to their crit
icism of tile Navigant and MBR reports concerning Stelco. Therefore, I cone1ude that the existing 
shareholders cannot lay e1aim to there being any existing equity value. Given that conclusion, it 
would be inappropriate to justify cutting in these existing shareholders for any piece of the emergent 
restmctured Steko. If that were to happen, especially given the relative values and the depth of 
submersion of existing equity, tIlen it would be unfair, umeasonable and inequitable for the affected 
creditors. 

38 That then leaves the remaining question: Does it appear likely that the Plan will be imple-
mentable? I have been advised on Wednesday, January 18th that I would reeeive executed tenn 
sheets (whieh would address the issues raised by the Monitor discussed above) by 5 p.m., Friday, 
January 20th. 

39 The motion and adjoununent request of the EH is dismissed. 



40 There was a request to extend the stay to March 31, 2006. I am of the view that it would be 
sufficient and desirable to extend the stay (subject, of course, to further extension) to March 3, 
2006. 

41 I have received the tenn sheets together with the Monitor's 48th Report by the 5 p.m. Janu-
ary 20th deadline and find them satisfactory as demonstrating to my analysis and satisfaction that 
the Plan is implementable as discussed above, subject to a comeback provision if anyone wishes to 
dispute the implementability issue (the onus remaining on Stelco). My decision today re: 
implementability should in no way be taken as deciding any corporate reorganization issue or any
thing of that or related nature. I therefore sanction and approve the Plan. 

J.M. FARLEY 1. 
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Raesons for judgment were delivered by Finlayson J.A., conculTed in by Weiler J.A. Separate 
reasons were delivered by Laskin JJ.A. 

t FINLAYSON J.A. (dissenting): -- The appellant James W. McCutcheon and Central Guar-
antee Trust Company as Trustee for the Registered Retirement Savings Plan of James W. 
McCutcheon (hereinafter sometimes refelTed to collectively as "McCutcheon!!) and the appellant 
Consolidated S.Y.H. Corporation ("SYH") appeal from the order of the Honourable Madatn Justice 
Feldman of the Ontario Court (General Division) dated January 9, 1995 (reported as Re Central 
Capital Corp. (1995),29 C.B.R. (3d) 33, 22 B.L.R. (2d) 210). FeldmanJ. dismissed appeals from 
decisions dated JatlUary 20, 1993 and February 16, 1993 of the respondent Peat Marwick Thome 
Inc., in its capacity as Interim Receiver, MatIager atId Administrator ("Administrator") of celiain 
assets of Central Capital Corporation ("Central Capital"). The Administrator disallowed proofs of 
claim submitted by the appellants with respect to a plan of alTangement under the Companies' Cred
itors AlTangement Act, R.S.C. 1985, c. C-36 ("CCAA"). Leave to appeal the order of Feldman J. 
was granted on March 17, 1995 by the Honourable Mr. Justice Houlden. 

Overview of the Proceedings 

2 These appeals arise out ofthe insolvency of Central Capital which in and prior to December 
1991 defaulted under its obligations to various unsecured lenders, note holders and subordinated 
debt holders. In early December of 1991, Central Capital advised its creditors that, pending imple
mentation of new financial alTangements, it had decided to discontinue payment of all interest and 
principal due under outstanding 10atIS, with the exception of indebtedness due under secured notes 
issued to the Royal Trust Company. In an agreed statement of facts, which was prepared by the par
ties for the purposes of appeals from the disallowatlces ofthe Administrator, it was agreed that at all 
material times since in or prior to December 1991, Central Capital was insolvent. It had a total un
secured debt of$I,577,359,000 and, among other things: 

(a) it was unable to pay its liabilities as they became due; atId 
(b) the realizable value of its assets was less than the aggregate of its liabilities. 

3 By notice of application issued June 12, 1992,39 of the creditors commenced atl application 
pursuant to the CCAA for an order declaring the following: that Central Capital was a debtor com
pany to which the CCAA applied; that Peat Marwick Thome Inc. be appointed Administrator of the 
propetiy, assets and undertaking of Central Capital; that a stay of proceedings against Central Capi
tal, except with leave ofthe couli, be granted; and that the applicants be authorized and pennitted to 
file a plan of compromise or alTangement under the CCAA. 

4 By order of Houlden J. made June 15, 1992, Central Capital was declared to be a compatlY to 
which the CCAA applied and all proceedings against Central Capital were stayed. By further order 
of Houlden J. made July 9, 1992, it was provided, among other things, that: 

(a) Peat Marwick Thome Inc. was appointed Administrator, Interim Receiver and 
Manager of such of the undertaking, propetiy and assets of Central Capital as 
necessary for the purpose of effecting the tratIsaction described in the order pur
suant to which specified significant assets of Central Capital would be trans felTed 



to a newly incorporated company called Canadian Insurance Group Limited 
("CIGL"); 

(b) the Administrator was authorized to enter into and carry out a subscription and 
escrow agreement with creditors of Central Capital pursuant to which creditors of 
Central Capital would be entitled to elect to exchange a portion of the indebted
ness owing to them by Central Capital for shares and debentures to be issued by 
CIGL; 

( c) the Administrator was authorized and directed to supervise the calling for claims 
of creditors of Central Capital who elected to exchange a portion of the indebt
edness from Central Capital for shares and debentures to be issued by CIGL as 
aforesaid; and 

(d) Central Capital was authorized and pennitted to file with the court a fonnal plan 
of compromise or arrangement with Central Capital's secured and unsecured 
creditors and shareholders in accordance with the CCAA and the Canada Busi
ness Corporations Act, R.S.C. 1985, c. C-44 (the "CBCA"), which would provide 
for the restructuring and reorganization of the debt and equity of Central Capital 
in the maImer set out in the said order. 

S According to the agreed statement of facts, the order of Boulden J. was made without preju
dice to the rights of the appellants to assert claims as creditors in the CIGL transaction. Pursuant to 
the terms of the July 9, 1992 order, all claims of creditors of Central Capital who wished to partici
pate in CIGL were required to be submitted to the Administrator by September 8, 1992, or such 
other date fixed by the court. The Administrator received claims from various persons who wished 
to participate, including the claims submitted by the appellants herein. 

6 The Administrator disallowed the claims of McCutcheon and SYB by notices of disallowance 
dated January 20, 1993 and February 16, 1993 in which various reasons were cited as to why the 
appellants did not qualify as creditors. The effect of this disallowance was that McCutcheon and 
SYB could participate only as shareholders in the plan of compromise and arrangement under the 
CCAA to be put forward by Central Capital. In dismissing the appeals from this disallowance, 
Feldman J. found that the appellants were not creditors because they did not have a claim provable 
under the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 ("Bankruptcy and Insolvency Act"). 

Issue 

7 The agreed statements of facts sets out the issue in the appeal in the following language: 

Do the appellants, or any of them, have claims provable against CCC [Central 
Capital] within the meaning ofthe Bankruptcy Act (Canada), as amended as of 
the date of the Restated Subscription and Escrow Agreement? If the appellants, 
or any of them, have provable claims, then the proof of claim of any appellant 
that has a claim provable is to be allowed as filed and the appeal from the disal
lowance allowed, and the appellants, or any of them, whose claim is allowed are 
to paIiicipate in the Plan of Arrangement of Central Capital as a senior creditor. 

S The determination ofthis issue was deferred by Boulden J.'s order of October 27, 1992. Be 
ordered therein that preferred shareholders who had filed claims against Central Capital as creditors 
were not pennitted to vote at the meeting of creditors called to consider the plan of arrangement 



"but such is without prejudice to the rights of those claimants to prosecute their claims as filed". The 
last paragraph in the order ended: 

For greater certainty, the validity of any claim filed by a prefened shareholder 
shall not be affected by the tenns of this paragraph. 

Overview of the Restructuring of Central Capital 

9 The order of Houlden J. of July 9, 1992 directed the restructuring of Central Capital under the 
aegis of the court. The order, and others that would follow, contemplated that the restructuring 
would take place in two stages. The first stage involved the transfer to the Administrator of certain 
major assets of Central Capital to a company to be incorporated called Central Insurance Group 
Limited eCIGL). This company is frequently refened to in the documentation and the reasons of 
Feldman J. as "Newco". CIGL was then to be owned by those Central Capital creditors who chose 
to participate in the reorganization by accepting a reduction in their debts due from Central Capital 
and exchanging this reduced indebtedness for debentures in CIGL. Subscription for debentures by 
this means additionally entitled the creditors to subscribe for shares in CIGL. Our understanding 
from counsel is that the assets transfened to CIGL included the assets acquired by Central Capital 
from the appellants in purchase agreements described later in these reasons. 

10 The court approved a subscription and escrow agreement setting out this anangement. In 
order to participate, the creditors were required to file with the Administrator a proof of claim in the 
prescribed fonn along with other documents confinning the creditor's intention to reduce its claim 
against Central Capital and to subscribe for debentures and shares of CIGL. Claims were to be 
based on Central Capital's indebtedness to creditors as of June 15, 1992, the date of the 
court-ordered stay of proceedings. This transaction was completed on October 1, 1992 and resulted 
in CIGL being owned by the creditors of Central Capital in exchange for a reduction in Central 
Capital's unsecured debt in the amount of $603 million. 

11 The second stage ofthe restructuring involved a plan of anangement under the CCAA. That 
plan as put forward by Central Capital recognized four classes of creditors, only one of which, 
namely that of "Senior Creditors", could apply to the appellants. The plan of anangement, as 
amended, provided that Central Capital would issue to Senior Creditors pro rata on the basis of their 
senior claims a class of secured promissory notes in the aggregate principal amount of $20 million 
of secured debt, which were to be known as first secured notes. A similar anangement was made for 
the issuance of $1 million of second secured promissory notes to subordinated creditors. Senior and 
subordinated creditors included any creditor whose claim had been allowed under the CIGL claims 
procedure in the first stage, to the extent of that creditor's reduced claim. 

12 The plan of anangement also called for the creation of a new class of shares in Central Cap-
ital to be called the Central New Common Shares. Central Capital would issue to the above Senior 
and Subordinated Creditors 90 per cent of the new share capital of Central Capital in extinguish
ment of the balance of their debt. The Central Capital shareholders of all classes would have their 
existing shares convelied into the remaining 10 per cent ofthe Central New Common Shares. All of 
the existing prefened and common shares would be cancelled upon implementation of the plan. 

13 The amended plan of anangement was ultimately voted on and approved by all four classes 
of creditors of Central Capital. On December 18, 1992, Boulden J. sanctioned this plan of arrange
ment under the CCAA. Be authorized and directed Central Capital to apply for miicles of reOl'gani-



zation pursuant to s. 191 of the CBCA, so as to authorize the creation of the Central New Common 
Shares for implementation of the amended plan of arrangement. He also lifted the stays of proceed
ings affecting Central Capital and its ability to carry on business as of January 1, 1993. 

14 The effect ofthe amended plan of arrangement after approval was that all remaining debts 
and obligations owed by Central Capital to its creditors on or before June 15, 1992 were extin
guished and all outstanding and unissued shares of any kind in Central Capital were cancelled and 
replaced by Central New Common Shares. Central Capital was then free to carryon business. It was 
no longer insolvent. 

Facts as they Relate to the Claim of McCutcheon 

15 By a share purchase agreement dated June 15, 1987 between Central Capital and Gormley 
Investments Limited (tlGonnleytl) and Heathley Investments Limited ("Heathley"), Central Capital 
agreed to purchase all Class "B" voting shares of Canadian General Securities Limited ("CGS") that 
were owned by Gonnley and Heathley. James W. McCutcheon and his brother, who were the sole 
shareholders of Gonnley, represented to Central Capital that CGS owned substantially all of the 
shares of Canadian Insurance Sales Limited, which in turn owned substantially all of the shares in a 
number of operating insurance, credit and trust companies. The consideration for the purchase of 
thc CGS shares was $575 per share. The vendors were to be paid $400 per share in cash on closing 
and were to receive seven Series B senior preferred shares of Central CapitaL These shares con
tained a retraction clause entitling the holder to retract each preferred share on July 1, 1992 for $25. 
Failing issuance of the shares by Central Capital, the vendors were to receive an additional $175 for 
each CGS share. The share purchase agreement and later the Articles of Central Capital further pro
vided that the holders of Series B Senior Preferred Shares were entitled to receive dividends as and 
when declared by the directors of Central Capital out of moneys of the corporation properly appli
cable to the payment of dividends and in the amount of $1.90625 per share per annum (being 7 5/8 
per cent per ruillum on the stated capital of $25 per share) payable in equal quarterly payments. No 
dividends were in fact declared. 

16 The certificate of amendment for Central Capital dated July 30, 1987, and the ruiicles of 
runendment setting out the provisions attaching to the Series B Senior Preferred Shares contain all 
the tenns and conditions goveming the said shares. I am setting out below a description of those 
that ru'e relevrult to this appeaL 

17 Pursuant to art. 4.1 of the Senior Series B Provisions, each holder of Series B Senior Pre-
ferred Shares was entitled, subject to and upon compliance with the provisions of art. 4, to require 
Central Capital to redeem all or rulY part of thc Serics B Scnior Preferred Shares registered in the 
nrune of that holder on July 1, 1992 at a price equal to $25 per share, plus all accrued and unpaid 
dividends thereon, calculated to but excluding the retraction date. 

18 Article 4.2 of the Senior Series B Provisions sets out the procedure for retraction of the 
shares. Aliicle 4.3 of the Senior Series B Provisions provides that if the redemption by Central Cap
ital of all of the Series B Senior Preferred Shares requircd to be redeemed on the retraction date 
would be contrary to applicable law or the rights, privileges, restrictions ruld conditions attaching to 
any shru'es of Central Capital ranldng prior to Series B Senior PrefelTed Shares, then Central Capital 
shall redeem only the maximum number of Series B Senior Preferred Shares which it detennined 
was pennissible to redeem at that time. Article 4.3 provides the mechanism for a pro rata redemp-



tion from each holder of the tendered Series B Senior Preferred Shares and redemption of the ten
dered Series B Senior Preferred Shares by Central Capital at further dates. 

19 Article 4.4(a) provides that subject to s. 4.4(b), the election of any holder to require Central 
Capital to redeem any Series B Senior Preferred Shares shall be irrevocable upon receipt by the 
transfer agent of the certificates for the shares to be redeemed and the signification of election of the 
holder of the Series B Senior Preferred Shares. 

20 Article 4.4(b) of the Senior Series B Provisions provides that if the retraction price is not 
paid by Central Capital, Central Capital shall forthwith notify each holder of the Series B Senior 
Preferred Shares who has not received payment for his deposited shares of the holder's right to re
quire Central Capital to return all (but not less than all) of the holder's deposited share certificates 
and the holder's rights under art. 4.3 outlined above. 

21 Article 4.5 ofthe Senior Series B Provisions provides that the inability of Central Capital to 
effect a redemption shall not affect or limit the obligation of Central Capital to pay any dividends 
accrued or accruing on the Series B Senior Preferred Shares from time to time not redeemed and 
remaining outstanding. 

22 Article 7 of the Series Senior B Provisions provides that in the event of the liquidation, dis-
solution or winding-up of Central Capital, whether voluntary or involuntary, or any other distribu
tion of assets of Central Capital among its shareholders for the purposes of winding up its affairs, 
the holders of the Series B Senior Preferred Shares shall be entitled to receive, from the assets of 
Cental Capital, $25 per Series B Senior Preferred Shares, plus all accrued and unpaid dividends 
thereon, to be paid prior to payment to junior ranking shareholders. Upon payment of such amounts, 
the holders of the Series B Senior Preferred Shares shall not be entitled to share in any further dis
tribution of assets of Central Capital. 

23 A notice of retraction privilege was sent by Central Capital to the holders of Series B Senior 
Preferred Shares with a cover letter dated April 23, 1992. The letter stated, among other things, that 
Central Capital would not redeem any shares because the redemption of such shares would be con
trary to applicable law in the context of Central Capital's then current financial situation. McCutch
eon and Central Guaranty Trust deposited for redemption 406,800 and 26,000 Series B Senior Pre
ferred Shares, respectively, in accordance with the Senior Series B Provisions and the notice of re
traction privilege. The shares were deposited on May 28, 1992, with Montreal Trust Company of 
Canada, pursuant to the notice of retraction privilege. The shares were properly tendered for re
demption in the manner and within the time required by Central Capital's articles of amendment. 

24 Central Capital did not pay the redemption price on July 1, 1992 and on July 20, 1992 it no
tified each holder of Series B Senior PrefelTed Shares of its right to require Central Capital to return 
all of the holder's deposited share certificates as required by art. 4.4(b) ofthe Senior Series B Provi
sions. McCutcheon and Central Guaranty Trust did not exercise that right. 

25 Pursuant to the tenns of Houlden J.'s order of July 9, 1992 directing the restructuring of 
Central Capital, McCutcheon submitted to the Administrator, as a creditor of Central Capital, proofs 
of claim dated September 3, 1992 and September 4, 1992, respectively. McCutcheon claimed the 
amount of$10,913,593.69 in respect of his Series B Senior Preferred Shares tendered for redemp
tion. Central Guaranty Trust claimed the amount of$697,526.68 in respect of its tendered 26,000 
Series B Senior Preferred Shares. McCutcheon also executed and submitted the restated subscrip-



tion and escrow agreement and other documents electing to paliicipate in CIGL. These claims wcrc 
complctcd and submitted in the prescribed form and within the time required by Houlden J.'s order. 

26 As was previously noted, these claims were disallowed by the Administrator. The substancc 
of the Administrator's reasons for disallowallce was that the ability of Central Capital to redeem 
these preferenee shares is restricted by the provisions of the CBCA and it would be contrary to ap
plieable law to redeem the shares in the eontext of Central Capital's finaneial position. The relevant 
provision of the CBCA provides: 

36(1) [Redemption of shares] Notwithstanding subsection 34(2) or 35(3), 
but subject to subsection (2) and to its articles, a corporation may purehase or 
redeem any redeemable shares issued by it at priees not exeeeding the redemp
tion price thereof stated in the artieles or calculated according to a fonnula stated 
in the articles. 

(2) [Limitation] A eorporation shall not malce any paymcnt to purchase or 
redeem any redeemable shares issued by it if thcre are reasonable grounds for be
lieving that 

(a) the corporation is, or would after the paymcnt be, unable to pay its 
liabilities as they become due; or 

(b) the realizable value of the corporation's assets would after the pay
ment be less than the aggregate of 

(i) its liabilities, and 
(ii) the amount that would be required to pay the holders of shares that 

have a right to be paid, on a redemption or in a liquidation, rateably 
with or prior to thc holdcrs of the shares to be purehased or re
deemed. 

Evidently, the Administrator equated redemption by the corporation with the right of retraction by 
the preferred shareholder. It agreed with Central Capital's position that once it becalne insolvent in 
December of 1991, Central Capital no longer had the ability to redeem the shares tendered for re
traction and thus McCuteheon was restricted to exercising what rights it might have as a sharehold
er. 

Facts as they Relate to the Claim of SYH 

27 Pursuant to an agreement of purchase and sale made as of June 30, 1989, as amended, Scot-
tish & York Holdings Limited (the predecessor to SYH) sold to Central Capital the shares of Cen
tral Canada Insurance Services Limited, Eaton Insurance Company, Scottish & York Insurance Co. 
Limited and Victoria Insurance Company of Canada (collectively the flInsurance Companies"), ex
cept for certain preference shares held by the directors of those corporations. In consideration of this 
transfer, Central Capital issued to Scottish & York Holdings Limited 60,116,000 Series A Junior 
Preferred Shares and 9,618,560 Series B Junior Preferred Shares. 

28 The artieles of Central Capital provided that it would pay on each dividend payment date 
prior to the fifth anniversary of this issue, as and when declal'ed by the directors out of the assets of 



the corporation properly applicable to the payment of dividends, a dividend of $.08 for each out
standing Series A Junior Preferred Share. The dividend was payable quarterly by the issuance of .02 
Series B Junior Prefened Shares for every outstanding Series A Junior Prefened Share. No divi
dends were in fact declared. 

29 The Articles also provided that Central Capital was obligated to retract the Series A Junior 
Prefened Shares and Series B Junior Prefened Shares, at the option ofthe holders ofthose shares, 
on the fifth anniversary of their issuance. The retraction price was $1.00 per share plus all accrued 
and unpaid dividends. Payment of the retraction price of these shares by Central Capital was subj ect 
to the provisions of the CBCA, which governs the affairs of Central Capital. For the purposes of this 
appeal, I believe that we can treat the balance of the provisions relating to these prefened shares as 
being the same as those governing the McCutcheon Series B Senior Prefened Shares. 

30 Given that the operative date for proving claims against Central Capital was June 15, 1992, 
the retraction date governing the prefened shares of SYH was some two years removed. Notwith
standing, on September 8, 1992 SYH executed and delivered to the Administrator a proof of claim, 
a counterpart of the restated subscription and escrow agreement, an initial share subscription and an 
instrument of claims reduction fonn, all in the prescribed fonn and within the time required. The 
claim was that SYH was holding or entitled to hold the following shares of Central Capital: 

(a) 60,116,000 Junior Prefened Series A shares; 
(b) 9,618,560 Junior Prefened Series B shares; 
(c) 4,611,095 Junior Prefened Series B shares accrued to June 15, 1992 but not yet 

issued to SYH; 

for a total of 74,345,655 shares, each having a retraction value of $1.00. However, because of some 
adjustments in favour of Central Capital to the purchase price of the shares sold by SYH to Central 
Capital under the June 30, 1989 agreement of purchase and sale, the net claim as of June 15, 1992 
was reduced from $74,345,655 to $72,388,836. 

31 By notice of disallowance dated January 20, 1993, the Administrator disallowed the claim 
by SYH to subscribe for debentures and common shares to be issued by CIGL. The reasons for the 
disallowance are similar to those provided for disallowing the claims of McCutcheon. The Admin
istrator found that SYH's right to require Central Capital to retract the Series A and B Junior Pre
fened Shares only arose on the expiry ofthe fifth anniversary of their issuance and that Central 
Capital was precluded from retracting those shares by virtue of its insolvency and the provisions of 
the CBCA. Hence SYH, like McCutcheon, was limited to exercising what other rights it might have 
as a shareholder. 

Analysis 

32 Although the factual groundwork is necessary for putting in perspective the sole issue before 
the cOUli, the final question confronting us is a nanow one. Did the retraction clauses in the appel
lants' shares create a debt owed by Central Canada as of June 15, 1992 within the meaning of the 
Bankruptcy Act? I think that they did. 

33 It is agreed that the operative section ofthe Bankruptcy and Insolvency Act is s. 121(1). It 
reads as follows: 



121(1) All debts and liabilities, present or future, to which the bankrupt is 
subject at the date of the bankruptcy or to which he may become subject before 
his discharge by reason of any obligation incurred before the date of the bank
ruptcy shall be deemed to be claims provable in proceedings under this Act. 

There was no bankruptcy in this case and thus the relevant date was agreed to be June 15, 1992. The 
obligations of Central Capital to the appellants were incurred before that date, and so the only ques
tion becomes whether the obligations created a debt between the appellants and Central Capital. 

34 What then is a debt? All the pmiies turn to Black's Law Dictionary, quoting different edi-
tions. The following is from the Sixth Edition (1990), at p. 403: 

Debt. A sum of money due by certain and express agreement. A specified 
sum of money owing to one person from another, including not only the obliga
tion of debtor to pay but right of creditor to receive and enforce payment ... 

A fixed and certain obligation to pay money or some other valuable thing 
or things, either in the present or in the future. 

35 The above is consistent with what is defined as a debt by J owitt's Dictionary of English 
Law, 2d ed. (1977), at p. 562: 

A debt exists when a certain sum of money is owing from one person (the 
debtor) to another (the creditor). Hence "debt" is properly opposed to 
unliquidated damages; to liability, when used in the sense of an inchoate or con
tingent debt; and to certain obligations not enforceable by ordinary process. 
"Debt" denotes not only the obligation ofthe debtor to pay, but also the right of 
the creditor to receive and enforce payment. 

And finally, The Shorter Oxford Dictionary, 3d ed. (1973), at p. 497: 

Debt 1. That which is owed or due; anything (as money, goods or service) which 
one person is under obligation to payor render to another. 2. A liability to payor 
render something; the being under such liability. 

36 I have no difficulty in finding that the claims of the appellants in the case under appeal fall 
within all of the above definitions. As will be discussed herein, concern was expressed in this case 
over whether or not the appellants as creditors were entitled to "receive and enforce payment" on 
the "debt" because ofthe insolvency of Central Capital on June 15, 1992. I will deal with the spe
cific arguments relating to the effect of insolvency on this particular indebtedness in due course, but 
for the moment I am content to observe that the above definitions contemplate only that the credi
tor's right to recover is the reciprocal ofthe debtor's obligation to pay. For every debtor there must 
be a creditor. There may be cases where it is difficult to identify the person who in law may receive 
and enforce payment, but this is not such a one. 

37 With great respect to the judge of first instance and to the submissions of counsel for the 
unsecured creditors, I believe that the fundamental error that has been made in these proceedings 
arises from the conception that the preferred shares in question can either be debt instruments or 



equity participation instruments, but they cannot have the attributes of both. Feldman J. had this to 
say at p. 48 of her judgment: 

Although the right of retraction at the option of the prefelTed shareholder may be 
less common than the usual right ofthe eompany to redeem at its option, that 
right is one of the incidents or provisions attaching to the preferred shares, but 
does not change the nature of those shares from equity to debt. The parties have 
characterized the transaction as a share transaction. The court would require 
strong evidence that they did not intend that characterization in order to hold that 
they rather intended a loan. 

In my view, this case turns on whether the right of retraction itself creates a 
debt on the date the company becomes obligated to redeem even if it cannot ac
tually redeem by payment on that date, or a contingent future debt on the same 
analysis, not on whether the preferred shares themselves with the right of retrac
tion are actually debt documcnts. 

Because the preferred shares remain in place as shares until the actual re
demption, the appellants are not creditors and have no claim provable under the 
Bankruptcy Act (Canada), and the appeals are therefore dismissed. 

38 As I read these reasons, the leamed judge is in effect stating that these instruments are pre-
ferred shares in the corporation because the parties have so described them. In the first place, I do 
not think that describing the documents as preferred shares is conclusive as to what instrument the 
parties thought they were creating. In the second place, it is not what the parties call the documents 
that is detenninative of their identity, but rather it is what the facts require the court to call them. 
Thc character of the instrument is revealed by the language creating it and the circumstances of its 
creation. Although these instruments may "remain in placc as shares" until they are actually re
deemed, they also contain a specific promise to pay at a specified date. This is the language of debt. 
I cannot accept the proposition that a corporate share certificate cannot create a corporate debt in 
addition to the certificate holder's lights as a shareholder. 

39 TIle rules relating to the competing rights of shareholders and creditors of an insolvent cor-
poration have become so regulated by govemmental action that one can readily lose sight of the 
common law basis for making a distinction. To understand the difference in treatment, we must 
re-examine what a share of a corporation represents. Initially, a share is issued by the corporation to 
raise share capital. The price of the share is money or the promisc of money. Accordingly, an indi
vidual share is one of a number of separate but integral parts of the authorized capital of a corpora
tion. Even though it is the shareholdcrs who contribute to the capital of the corporation, the capital 
remains the property ofthe corporation. The shareholders, however, as owners ofthe shares of cap
ital, effectively control the corporation. TIley have the responsibility of managing its affairs through 
their control over the board of directors and in popular tenninology are considered to be the owners 
of the corporation. However, the corporation is a separate entity in law, and if in the course of car
rying out its business it incurs debts to third parties, those debts are those of the corporation. A cor
poration is an intangible and its capital therefore represents its substance to third parties having 
business dealings with the corporation. A preferred share is simply a share of a class of issued 



shares which contains a preference over other classes of shares, whether preferred or common: see 
Sutherland, Fraser and Stewart on Company Law of Canada, 6th ed. (1993), at pp. 157 and 195 for 
further discussion. 

40 The rights of shareholders are conveniently summarized by R.M. Bryden in his chapter, 
"The Law of Dividends", contained in Ziegel ed., Studies in Canadian Company Law (1967), at p. 
270: 

The purchaser of a share in a business corporation acquires three basic 
rights: he is entitled to vote at shareholders' meetings; he is entitled to share in 
the profits of the company when these are deelared as dividends in respeet of the 
shares of the class ofwhieh his share fonns a part; and he is entitled, upon the 
winding-up oftlle eorporation, to participate in the distribution of the assets of 
the eompany that remain after ereditors are paid. A fourth right which should be 
noted is the right to transfer ownership in his share, whereby the owner for the 
time being may realize upon the increase in value of the company's assets, or its 
favourable prospects, by selling his share at a priee reflecting the buyer's estima
tion of the value of the rights he will acquire. Unless the shareholder ehooses to 
sell his share, he can realize a retum upon his investment only through reeeipt of 
dividends or by the retum of his capital upon an authorized reduction of capital 
or winding up. 

41 Shareholders are variously characterized as entrepreneurs, investors or risk-takers and as 
such tlley have the opportunities of benefitting from the successes of the eorporation and suffering 
from its failures. While the corporation is an operating entity, the shareholders reeeive their re
wards, ifthere are any, through the payment of dividends declared fi.-om time to time by the board of 
directors. While the source of these dividends is not restricted to surplus funds, the result of the 
payment of the dividend must not result in a retum of capital to the shareholders. The classic justi
fication for this rule was stated by Sir George Jessel, Master oftlle Rolls, in Flitcroft's Case (1882), 
21 Ch. D. 519 at pp. 533-34,52 L.J. Ch. 217 (C.A.): 

The creditor has no debtor but that impalpable thing the corporation, which 
has no property except the assets of the business. The ereditor ... gives eredit to 
that capital, gives credit to the company on the faith of the representation that the 
eapital shall be applied only for the purposes of the business, and he has therefore 
a right to say that the corporation shall keep its capital and not retum it to the 
shareholders ... 

42 Creditors, on the other hand, do not have an ownership or equity interest in the corporation. 
They are third parties who have loaned money or otherwise advanced credit to the corporation. 
They look to the company for payment in accordance with the te1111S of the contract creating the in
debtedness. They are also restricted in their recovery to the amounts stipulated in the tenns of in
debtedness. They are entitled to payment regardless of the financial circumstances of the debtor 
corporation and accordingly are not restricted to receiving payment of the debt from surplus. They 
can be paid out of assets or through the creation of further indebtedness. It is immaterial how the 
corporation records this indebtedness in its intemal books. In some circumstances the indebtedness 
could properly reflect the acquisition of property from a creditor as a capital asset. This does not, 



however, convert the creditor into an investor. The vendor ofthe property remains a creditor and 
retains priority over shareholders in the event of a bankruptcy or insolvency. 

43 In my view, the reasons mlder appeal do not reflect a sensitivity to the circumstances which 
gave rise to the issuance of the preference shares. The shares were not issued by Central Capital to 
the general public in order to raise capital and do not represent an investment by the public in the 
capital of the corporation. They were issued to specific persons as payment for the acquisition of 
specified assets. While the corporation was authorized by its articles of incorporation to issue pre
fened shares generally, the shares issued to the appellants were structured to meet the requirements 
of the appellants as vendors of the controlling interest in the operating companies that Central Cap
ital was acquiring. In my view, these preference shares are the equivalent of vendor shares in that 
the appellants received them in exchange for the transfer of assets to Central Capital. 

44 In the case of McCutcheon, the retraction provision in the prefened shares represented only 
partial payment of an agreed value for the assets, but in the case of SYH, they represented the full 
value. In both cases, the agreed value as reflected in the retraction price was guaranteed by Central 
Capital to be retractable at a fixed price at a predetennined date. By postponing the obligation to 
pay the purchase price in this way, Central Capital was using the retraction provisions of the pref
erence shares as a vehicle for the financing of its expanding asset base. The appellants, for their 
part, defened the realization of the purchase price of their assets to the agreed dates and thereby ex
tended credit to the corporation. In return for extending crcdit for some or all of the selling price, 
the appellants agreed to receive dividends calculated in advance but payable as and when declared 
by the board of directors. 

45 TIlUS, in looking at the substance of the transaction that led to the issuance of the preference 
shares, it appears to me that the retraction clauses were promises by Central Capital to pay fixed 
amomlts on definite dates to the appellants. They evidenced a debt to the appellants. The fact that 
the appellants as holders of the preferencc shares had rights as shareholders in the corporation up to 
the time when the retraction clauses were exercisable did not affect their right to enforce payment of 
the retraction price when it became due. 

46 The validity of an analysis directed to the substance ofthe transaction is supported by Can-
ada Deposit Insurance Corp. v. Canadian Commercial Bank, [1992] 3 S.C.R. 558,97 D.L.R. (4th) 
385, a judgment of the Supreme Court of Canada delivered by Iacobucci J. The case involved a 
number of corporations constituting a support group which entered into an anangement to provide 
emergency financial assistance to Canadian Commercial Bank ("CCB "). On the ultimate failure of 
the bank, the issue arose as to whether the moneys advanced to CCB under this support anangement 
were in the nature of a loan or in the nature of a capital investment. I find instructive to our situation 
Iacobucci J.'s observation at pp. 590-91: 

As I see it, the fact that the transaction contains both debt and equity fea
tures does not, in itself, pose an insunnountable obstacle to characterizing the 
advance of $255 million. Instead of trying to pigeonhole the entire agreement 
between the Participants and CCB in one of two categories, I see nothing wrong 
in recognizing the anangement for what it is, namely, one of a hybrid nature, 
combining elements of both debt and equity but which, in substance, reflccts a 
debtor-creditor relationship. Financial and capital markets have been most crea
tive in the variety of investments and securities that have been fashioned to meet 



the needs and interests of those who participate in those markets. It is not beeause 
an agreement has eertain equity features that a eourt must either ignore these 
features as ifthey did not exist or eharaeterize the transaetion on the whole as an 
investment. There is an altemative. It is pennissible, and often required, or de
sirable, for debt and equity to co-exist in a given financial h'ansaction without al
tering the substance of the agreement. Furthennore, it does not follow that each 
and every aspcct of sueh an agreement must be given the exact same weight 
when addressing a eharaeterization issue. Again, it is not because there are equity 
features that it is necessarily an investment in capital. This is particularly true 
when, as here, the equity features are nothing more than supplementary to and 
not definitive ofthe essence ofthe transaction. When a court is searching for the 
substance of a particular transaction, it should not too easily be distraeted by as
pects which are, in reality, only incidental or secondary in nature to the main 
thrust of the agreement. 

(Emphasis in original) 

47 I have no difficulty in finding that the appellants' preferred shares with their retraction 
clauses are of!! a hybrid nature, combining elements of both debt and equity". As to the equity 
component, the appellants are shareholders prior to exercising their retraction rights in that they 
have the right to vote in certain circumstanees and have a right to receive dividends when and if 
they are declared by the board of directors. The debt component is more signifieant however. The 
shares were not issued to investors, but to vendors of property. 111e vendors were entitled to receive 
a fixed sum at a specified time in payment therefor. Pending payment, the vendors were entitled to 
receive dividends which were the equivalent of interest on the unpaid balanee. 

48 I can think of no reason why the holders of these preferred shares should not be treated as 
both shareholders and creditors. It does not concern me that these appellants act as shareholders be
fore their retraction rights are exercisable. Nor do I see any hardship to other creditors of Central 
Capital arising from the ability of these appellants to elaim as creditors in the restructuring ofthe 
company given that the appellants are unpaid with respect to substantial assets sold to the corpora
tion and now transferred on the restrueturing to CIGL. 

49 Mueh was made in argument of the fact that the retraction amounts could not be paid on the 
reh'aetion dates. In the ease of McCuteheon, the corporation was insolvent and subject to court ad
ministration on the due date of July 1, 1992. In the case of SYH, the retraetion date did not anive 
before the reorganization was complete. 

50 The narrow issue of the effect of insolvency on a debt has been dealt with by the British 
Columbia Court of Appeal in Re East Chilliwack Agrieultural Co-Operative (1989), 74 C.B.R. 
(N.S.) 1,58 D.L.R. (4th) 11. In this case, the appellants were one-time members of three 
co-operative associations. The rules of the co-operatives pelmitted a member to withdraw upon 
written notice to the board of direetors to that effeet. The member was entitled to elect to have his 
shares redeemed either in equal instalments over five years or in one payment with interest at the 
end of five years. In April of 1987, the superintendent of co-operatives, under the authority of the 
Cooperative Association Aet, R.S.B.C. 1979, c. 66, suspended the co-operatives' right to redeem 
their shares until their financial situation was no longer impaired. The three eo-operatives subse
quently went bankrupt and a two-fold issue came before the bankruptcy court: (1) whether those 
members whose notices of withdrawal had been aceepted by the board of direetors but who had not 



yet received the value of the shares were entitled to rank as unsecured creditors, and (2) whether 
those who had delivered notices that had not been accepted were to be treated as unsecured credi
tors. The court of first instance found that the members were shareholders and answered both ques
tions in the negative. That judge was reversed on appeal with the majority of the court deciding that 
the answer to both questions was yes. Hutcheon l.A. for the majority stated at p. 13: 

I shall use Mr. Neels [a co-operative member] as my example. According 
to R. 3.06 he ceased to be a shareholder in May 1983. In May 1984 the Agricul
tural Co-operative owed him the first of five payments, or $686.40. I know of no 
principle of law that would support the proposition that N eels could not sue for 
that amount ifthe Agricultural Co-operative failed to pay in May 1984. Of 
course, the superintendent of co-operatives has power under s. 15(2) to suspend 
payments if, in his opinion, the financial position of the co-operative was im
paired. Subject to that power, the position of Neels and the Agricultural 
Co-operative would be that of ordinary creditor and debtor. In my opinion, the 
order made by the judge cannot be sustained on the first ground. 

From this case, I extract the proposition that the fact of an insolvency, whether declared or not, does 
not change the nature of the relationship between debtor and creditor. It continues notwithstanding 
the inability of the debtor to payor tlle creditor to collect. 

51 It appears to me, with deference, that the issue of the effect of Central Capital's insolvency 
on the character of the retraction payments is something of a red herring. The contest in this appeal 
is between those who are conceded to be unsecured creditors and those whose claim to such status 
is contested. In both cases, any right to payment was suspended by Central Capital's a11110Uncement 
in December of 1991 that it was insolvent and tlmt it had suspended all payments of principal and 
interest to unsecured creditors. This course of action was not freely chosen but was required by law. 
Any payments to creditors after the date of insolvency would be voidable at the instance of creditors 
on the basis that they were fi'audulent preferences. In addition to ss. 95 and 96 of the Banlauptcy 
Act dealing with fraudulent preferences generally, there is provincial legislation in the fonn of the 
Fraudulent Conveyances Act, R.S.O. 1990, c. F-29, and the Assigmnents and Preferences Act, 
R.S.O. 1990, c. A-33, that would be applicable. Counsel for the unsecured creditors maintains that 
the right to redeem shares, including preference shares, was postponed by s. 36(2) of the CBCA, 
supra. I am not certain that s. 36(2) applies to the retraction provisions of the appellants' preference 
shares as opposed to the redemption privileges of Central Capital, but in my opinion the point is ir
relevant to this appeal. Once Central Capital acknowledged its insolvency, it could neither redeem 
its shares nor honour its retraction obligations. The whole purpose for the creditors applying to the 
court for a stay of Central Capital's obligations, including those ofthe acknowledged unsecured 
creditors, was to arrange for a scheme of payments to all creditors that could not be subject to attack 
as preferences. There is no suggestion on the evidence before us that the claims of unsecured credi
tors accepted by the Administrator were claims that had crystallized prior to the insolvency of Cen
tral Capital. Nor is it suggested that any creditors were rejected because some or all oftheir claims 
were not payable until after the date of the insolvency. The fact of insolvency, by itself, does not 
provide a rational basis for distinguishing the claims of the appellants from those of other unsecured 
creditors. 



52 Much also was made of the provision in the Articles authorizing the shares in question, 
which states that if the obligation to redeem "would be contrary to applicable law", then Central 
Capital "shall redeem only the maximum number of [shares] it is then permitted to redeem". Coun
sel for the unsecured creditors submits that the reference to "applicable law" is to s. 36 of the 
CBCA. The reference certainly embraces the CBCA, but it is not restdcted by its temlS to that stat
ute. For example, "applicable law" would also capture s. 101 of the Bankruptcy and Insolvency Act, 
which provides for penalties against directors and shareholders where insolvent companies redeem 
shares or pay dividends. 

53 There was no evidence led as to why this provision was placed in the articles and the share 
certificates. It appears to be a standard clause in all the preference shares issued by the corporation 
and not just those that were adapted to the appellants' situations where specific retraction clauses 
were drafted to satisfy the particular asset acquisitions. For my part, I have difficulty in understand
ing how a considcration ofthis provision assists the process of detennining the underlying character 
of the retraction obligations. The statement is so self-evident that it is almost banal. I can only as
sume that the statement was included in the share provisions of a corporation marketing its securi
ties world-wide so as to infonn purchasers that legal restdctions in this judsdiction apply to the 
company's right to redeem shares. 

54 In summary then regarding the insolvency argument, these various statutes prohibit pay-
ments of any kind to shareholders by an insolvent company. As I understand it, counsel does not 
question that when a dividend has been lawfully declared by a corporation, it is a debt of the corpo
ration and each shareholder is entitled to sue the corporation for his proportion: see Fraser and 
Stewart, supra, at p. 220 for a list of authodties. However, once a company is insolvent it cannot 
make payments to shareholders or creditors so long as it continues to be insolvent. On the other 
hand, nowhere in the CBCA or elsewhere will we find authority for the proposition that once a cor
poration is insolvent, it is no longer obliged to pay its debts. The obligation is postponed until the 
insolvency is corrected or the corporation makes an accommodation with its creditors and obtains a 
release with or without the assistance of the various statutes dealing with insolvency. 

55 The existence of provisions prohibiting payment to shareholders and creditors on insolvency 
does not in any way assist the detennination of whether the retraction obligations at issue in this 
appeal constitute a debt or a retum of capital at the time they are payable. Speaking of the obligation 
to honour the retraction in tenns of the corporation redeeming its shares also introduces the wrong 
emphasis. The corporation is not redeeming the shares at its option as contemplated by most re
demptions. It is being forced to redeem them because of a prior contractual obligation for which the 
prefen'ed shareholder gave good consideration. It is for tIlls reason that I question whether s. 36 of 
the CBCA is tIle appropriate reference point. This is not the type of payment which concemed 
Jessel M.R. in Flitcroft's Case, supra. 

56 At the risk of oversimplifying this case, it appears to me that many of the arguments made 
against the appellants' claims to be creditors of Central Capital are impennissible in the context of 
the agreed statement of facts. The issue in appeal is frozen in time by the stipulation that the court is 
to detennine if these retraction clauses created a debt within the meaning of the Bankruptcy and In
solvency Act on June 15, 1992. The arguments against tIle appellants' claims also ignore that debts 
under s. 121(1) of the Bankruptcy Act need not be payable at the date of the bankruptcy (or June 15, 
1992 in our scenario). They need only come beneath the broad umbrella of "debts and liabilities, 
present and future, to which [Central Capital] is subject" on June 15, 1992. The fact that the debts 



could not be paid after June 15, 1992, does not mean that they were not provable claims pursuant to 
s. 121 of the Bankruptcy and Insolvency Act. Moreover, assuming the retraction clauses creatcd a 
debt payablc on a future date, neither the ordcr of Houlden J. nor the restrictions in the articles cre
ating the shares themselves purported to extinguish that debt. 

57 11lere is nothing in either the articles of Central Capital or in the law that excuses the obliga-
tion to pay the retraction amounts. Rather, discharge of the obligation is simply postponed until the 
cessation of the disabling event of insolvency. Article 4.3 of the Senior Series B Provisions provides 
the mechanism for future redemption of tendered shares that are not redeemed because such re
demption would be contrary to law. Article 4.5 provides that the inability to effect a redemption 
does not affect the obligation to pay dividends accrued or accruing on the umedeemed shares. 

58 So far as SYH is concerned, the retraction price was not payable until the fifth anniversary 
of the June 1989 sale of assets. 11lerefore, no issue of the effect of insolvency arose in 1992. The 
orders of Houlden J. of June 15 and July 9, 1992 changed the rules of the game. Ifthis appellant is a 
creditor, it does not have to wait until the retraction date. It can claim as a creditor now. It did and 
the claim was disallowed. However, if this court holds that the claim should have been allowed, 
then in accordance with the narrow issue put to us, SYH is entitled to be accepted as a full creditor 
in the entire reorganization of Central CapitaL 

59 An additional factor raised by counsel dUling argument was that art. 7, supra, provides that 
in the event ofthe liquidation, dissolution or winding-up of Central Capital, whether voluntary or 
involuntary, or any other distribution of assets among its shareholders for the purpose of winding up 
its affairs, the holders ofthese preferred shares are entitled to recover "from the assets of Central 
Capital" the retraction price plus all accrued and unpaid dividends thereon. Such amount is to be 
paid prior to payment to junior ranking shareholders. The article further provides that "[u]pon pay
ment of such amounts, the holders of [the prefen'ed shares] shall not be entitled to share in any fur
ther distribution of assets of [Central Capital]". Because it is trite law that shareholders are entitled 
to recover from assets only after all ordinary creditors have been paid in full, counsel for the unse
cured creditors submits that the fact that the clause contemplates priorities between shareholders on 
a winding-up or a liquidation of assets is clear evidence that they were shareholders only. 

60 I have two responses to this submission. The first is the obvious, that we are not dealing 
with this contemplated event. We are dealing with a reorganization in which the parties have put a 
single question to the court: are the appellants creditors? Consideration of issues of priority or the 
valuation of claims have been taken away by the nalTOW scope of the agreed question. If the answer 
to the question posed is yes, then in accordance with the agreed statement of facts, the appellants are 
cntitled to have their claims as creditors allowed undcr the subscription and escrow agreement and 
to participate in the amended plan of arrallgement as senior creditors. Ifthe answer is no, they are to 
be treated as the Administrator has treated them: they are not creditors at all and are restricted to 
receiving Central New Common Shares under the amended plan of arrangement. 

61 My second response is that counsel for the unsecured creditors misses the significance of the 
clause. He assumes that there will be a deficiency in all circumstances leading up to a liquidation, 
dissolution or winding-up that will necessitate a pro rata distdbution, first to creditors alld then to 
shareholders of all classes. However, the clause does not say that those with retraction rights are not 
creditors. It says that the retraction amounts are to be paid out of assets, not surplus. Once the re
traction alTIounts have been paid in full, the appellants are not entitled to share in ally further distri
bution. This contemplates a surplus after all creditors, including the appellants, have been paid in 



full. Accordingly, far from classifying the appellants as shareholders, the clause provides that they 
are not entitled to be treated as shareholders under a winding-up or liquidation but only as creditors. 

62 Finally, with respect to SYH's claims, it was submitted that these claims were so contingent 
as to be virtually non-existent. The claims anticipate a retraction date that as of June 15, 1992 was 
some two years into the future. Upon approval of the amended plan of anangement on December 
18, 1992, the shares of S YH were cancelled and replaced by a new issue of shares, the Central New 
Common Shares. Counsel relied upon the finding of Feldman J. that there was then no discernable 
basis upon which the retraction could occur. Once again, with respect, this conclusion misses the 
point. Following the final order of Houlden J. approving the amended plan of arrangement, all the 
shares and all the debts of Central Capital disappeared. There was thereafter no discernable basis 
upon which any event contemplated by any debt or share instruments could occur. We are only 
concemed with the status of shareholders and creditors as of June 15, 1992. 

63 Based on the reasons set out above, I have concluded that the retraction amounts do fall 
within the definition of debts and liabilities, present or future, to which Central Capital was subject 
on June 15, 1992. This does not apply to undeclared dividends, however, because until a dividend is 
declared no action on behalf of a shareholder lies to enforce its payment: see Fairhall v. Butler, 
[1928] S.C.R 369 at p. 374, [1928J 3 D.L.R 161. Ifundeclared dividends have been claimed by 
any of the appellants they should be disallowed. In all other respects the claims should be allowed. 

64 Accordingly, I would allow the appeals, set aside tlle order of Feldman J. and order that the 
appellants have provable claims that are to be allowed by the Administrator. The record does not 
disclose what order if any Feldman J. made as to costs. Certainly the appellants are entitled to their 
costs of tlus appeal. If the parties are unable to agree with respect to any other disposition of costs, I 
would suggest that they submit their positions to the court in writing. 

65 WEILER J.A.: -- I have had the benefit of reading the reasons of Finlayson J.A. and for the 
reasons which follow I respectfully disagree with his conclusion that the appellants are entitled to 
prove a claim pursuant to the Companies'Creditors Anangement Act, R.S.C. 1985, c. C-36 (the 
"CCAA"). 

66 Section 12(1) of the CCAA requires that persons wishing to participate in a reorganization 
have claims which would be provable in bankmptcy. Section 121(1) of the Banlauptcy and Insol
vency Act, RS.C. 1985, c. B-3, states that "[aJll debts and liabilities, present or future ... shall be 
deemed to be claims provable in proceedings under this Act". 

67 In order to decide whether the obligation of Central Capital to redeem the prefened shares 
ofthe appellants is a claim provable in banlauptcy, it is necessary to characterize the true nature of 
the transaction. The court must look to the sUlTounding circumstances to detennine whether the tme 
nature ofthe relationship is tllat of a shareholder who has equity in the company or whether it is that 
of a creditor owed a debt or liability by the company: Canada Deposit Insuran.ce Corp. v. Canadian 
Commercial Bank, [1992J 3 S.C.R. 558,97 D.L.R. (4th) 385. In this case, the decision is not an 
easy one. Where, as here, the agreements between the parties are reflected in the articles of the cor
poration, it is necessmy to examine them carefully to characterize the true relationship. It is not 
disputed that if the tme nature ofthe relationship is that of a shareholder-equity relationship after 
the retraction date and at the time of the reorganization, then the appellants do not have a claim 
provable in banlauptcy. Consequently, they will not have a claim under the CCAA. 

68 As I see it, three main questions need to be addressed: 



(1) Was Feldman J. correct in characterizing the relationship between Central 
Capital and the companies owned by James MeCuteheon ("McCutcheon"), 
and between Central Capital and Scottish and York Holdings Limited (the 
predecessor to S.Y.H., hereinafter refelTed to as !lSYHfI ), as a shareholder 
relationship? 

(2) Did the nature ofthe relationship change after the retraction date for re
deeming the shares of McCutcheon or, in the case of SYH, at the time of 
the reorganization? 

(3) If the nature of the relationship is not a shareholder-equity relationship, are 
the appellants entitled to prove a claim under the CCAA? 

69 In addition, the appellants raise the question of whether they have a right to prove a claim 
for dividends, which have accrued but have not yet been declared payable. The price to be paid by 
Central Capital to McCutcheon on the retraction date, July 1, 1992, was $25 per share plus all ac
crued and unpaid dividends thereon. The dividends are therefore part of the rctraction price. Similar 
provisions apply to SYH. 

70 The reasons of Finlayson J.A. contain a comprehensive statement of the background to the 
litigation and I will therefore only refer to the faets in a summary fashion. 

71 J ames McCutcheon and his brother sold their shares in Central Guarantee Trust Company to 
Central Capital Corporation ("Central Capital"), a trust company, for $575 a share. They received 
$400 per share in cash. The balanee of $175 owing on each share was paid through the issue of 
seven preferred shares in Central Capital, with each share having a par value of$25. Following this 
transaction, McCutchcon purchased his brother's shares. These preferred shares, known as Senior 
Series B Preferred Shares, were to be listed on the Toronto Stock Exchange. These shares carried 
with them a retraction privilege. The shareholder had the right to have his shares redeemed by Cen
tral Capital on July 1, 1992, for $25 a share, provided that such redemption would not be "contrary 
to law in the context of the Corporation's current financial position". McCutcheon chose not to sell 
his shares. 

72 Scottish & York Holdings Limited (the predecessor to SYH) sold its shares in certain insur-
ance companies which it owned to Central Capital. Central Capital paid for these shares by the issue 
of Series A Junior Preferred Shares. These shares were not posted on a stock exchange. SYH had 
the right to have its shares redeemed by Central Capital on or after September 1994 at a price of 
$1.00 per share, subject to the provisions ofthe Canada Business Corporations Act, R.S.C. 1985, c. 
C-44 (the !lCBCAfI). 

73 It should be noted that the right of retraction was not unique to these two classes of sharc
holders. Even common shareholders had the right to have their shares retracted under certain cir
cumstances. 

74 By December 1991, Central Capital was unable to pay its liabilities as they became due and 
its totalliabilities greatly exceeded the value of its assets. As a result, the various banks and subor
dinated debtholders, collectively referred to as the lenders, had a choice to make. Inasmuch as the 
definition of a corporation in s. 2 of the Bankruptcy and Insolvency Act precludes a creditor from 
bringing a petition against a trust company, they could either wind up Central Capital under the 
Winding-up Act, R.S.C. 1985, c. W-11, or they could try to restructure Central Capital under the 



CCAA. In a winding-up or liquidation, the trustee would sell the company's assets, either piecemeal 
or as a going concern, to third pruties. The proceeds from the sale would then be distributed to those 
who proved a claim according to set pliority rules. In a reorganization, existing fixed amounts owed 
to Central Capital's creditors would be traded for new claims and ownership interests in the reor
ganized corporation which would remain a going concern. The lenders chose to reorganize. 

75 Two transactions were involved. In the Consolidated Insurance Group Limited transaction, 
or "CIGL transaction", Central Capital transferred some of its significant assets to a newly incorpo
rated company, CIGL. Thirty-nine creditors of Central Capital then elected to exchange a portion of 
Central Capital's debt owing to them for equity in this newly incorporated company. In the second 
transaction, COlmnon shares were issued for the remaining assets of Central Capital. The creditors of 
Central Capital were given 90 pcr cent of the common shares of the reorganized company. The bal
ance of 10 per cent was allocated to the shareholders of Central Capital. All of the preferred, com
mon and subordinate voting shares in Central Capital were then convelied into these "new" com
mon shares. The reorganization was subsequently approved by the creditors and sanctioned by the 
court as required by the Act, but this approval was given without prejudice to any claims that 
McCutchcon and SYH might have. 

76 McCutchcon's position was tllat the right to have his shares retracted accrued before the re
organization, and that his exercise of this right of retraction in May 1992 constituted a present debt 
or liability entitling him to rank as a creditor in the CIGL transaction and in the reorganized Central 
Capital. SYH's position was that the right to have its shares retracted in 1994 created a future debt 
or liability and thus a provable claim. The administrator of Central Capital disallowed both claims. 
McCutcheon and SYH appealed the administrator's decision to Feldman J. In dismissing their ap
peals, she held that the appellants were shareholders and that the right of retraction attaching to the 
shru'es did not change the nature ofthe shares from equity into debt. 

1. Was Feldman J. correct in characterizing the agreement between Central 
Capital and the companies owned by McCutcheon, and bctween Central 
Capital and SYH, as creating a shareholder relationship bctween the par
tics? 

77 Feldman J. analyzed the transaction and came to the conclusion that it was an equity trans-
action. 

78 Finlayson J.A. is of the opinion that the nature ofthis transaction is different and that Feld-
man J. erred in not showing sensitivity to the fact that she was dealing with the sale of a business by 
its owners. He is of the opinion that the shares issued by Central Capital are thc equivalent to "ven
dor shares" in that the appellants received them in exchange for the transfer of assets to Central 
Capital. He does not see the transaction as being either a contribution to capital by McCutcheon and 
SYH or as a return of capital. Although the transaction has debt and equity features, Finlayson J.A. 
is of the opinion that the true nature of the transaction is that of a debt owing by Central Capital to 
McCutcheon ruld SYH for the shares in their companies. 

79 My analysis ofthe transaction is that when McCutcheon sold his shares in Central Guaranty 
and took back preferred shares in Central Capital as proi payment, he transferred part of his capital 
investment from a smaller entity to a larger entity. Similarly, SYH transferred its investment in the 
shares of the insurance companies for shares in the larger entity of Central Capital. Both appellants 
could look to a larger asset base than before to generate a return on their capital. Until the retraction 



date, McCutcheon chose to take the risk of continuing his investment in Central Capital, which of
fered the prospect of a stable, yet relatively high, annual return through the receipt of7 5/8 per cent 
dividends. Because the shares traded on the Toronto Stock Exchange, he would have had the option 
of realizing upon his investment by selling his shares for what they would bring on the open market, 
but he did not do so. In the case of SYH, although these shares were not required to be publicly 
listed, the corporation's articles did not restrict their transfer. The corporation's articles indicate that 
these shares had some preference over other shares with respect to the right to receive dividends and 
in the distribution of assets after creditors are paid on a liquidation. As prefen'ed shareholders, 
McCutcheon and SYH did not have a voice in company affairs unless the company failed to pay the 
dividends it had promised to pay. This is quite typical: see Welling, Corporate Law in Canada, 2d 
ed. (1991) at p. 604; Ziegel et aI., Cases and Materials on Partnership and Canadian Business Cor
porations, 2d ed. (1989) at p. 1198. Risk-taking, profit-sharing, transferability of investment, and 
the right to participate in a share of the assets on a liquidation after the creditors have been paid are 
the hallmarks of a shareholder: see R.M. Bryden, "The Law of Dividends," contained in Ziegel ed., 
Studies in Canadian Company Law (1967) at p. 270. In my opinion, Feldman J. was correct that the 
true nature of the relationship between the parties initially was that of an equity transaction. 

2. Did the nature of the relationship change after the retraction date for 
McCutcheon's shares and did the reorganization trigger a right of redemp
tion respecting SYH's shares? 

80 Ordinarily, shareholders cannot realize on their investment in a company except by transfer
ring their shares. The retraction privilege attaching to the shares gives the preferred shareholders the 
option of realizing on their investment other than by transferring their shares to a third party. 

81 Feldman J. found that McCutcheon continued to be a shareholder after the retraction date 
and that he remained a shareholder at the time of the reorganization. She found SYH's claim to be 
too remote inasmuch as the retraction date had not yet arrived at the time of the reorganization. 

82 The appellants argue that Feldman J. erred in this conclusion. They submit that although 
McCutcheon and SYH may have been shareholders initially, this relationship changed. Upon 
McCutcheon's exercise of his right to have the corporation pay him the retraction price of his shares, 
he ceased to be a shareholder. When Central Capital failed to pay him, he became a creditor of the 
corporation. In the case of SYH, it is submitted that when the lenders opted to reorganize the com
pany, they, in effect, niggered the obligation to redeem SYH's shares. 

(a) Nature of the transaction's relationship to the capital structure of the cor-
poration 

83 Section 25(3) of the CBCA states that shares shall not be issued until the consideration for 
the shares is fully paid either in cash or with property having a fair market value equivalent to the 
shares issued. Therefore, by issuing preferred shares with a fixed par value, Central Capital paid 
McCutcheon for his shares of Central Guaranty and paid SYH for the shares of the insurance com
panies that Central Capital received. Central Capital could not issue preferred shares except as full 
payment for the shares it received. The preferred shares were part of the capital of Central Capital 
and the preferred shares were always shown as shareholders' equity on Central Capital's books. The 
capital of the corporation is representative ofthe assets available to pay creditors. If, on the date for 
redemption of McCutcheon's shares, or on the date of reorganization in the case ofSYH, the shares 



are redeemed, the amount paid must be dedueted from the stated capital ofthe corporation: s. 39 
CBCA. Consequently, the total assets that Central Capital will have available to pay the lenders and 
other creditors outside the corporation will be reduced. A reduction of capital by the redemption of 
redeemable shares is permitted under the CBCA but only where the requirements of s. 36 are met. 

(b) Section 36 of the CBCA 

84 Section 36 of the CBCA makes the ability of a corporation to redeem its redeemable shares 
subjeet to (1) its articles and (2) a solvency requirement. For ease of reference s. 36 is reprodueed 
below. 

36(1) Notwithstanding subsection 34(2) or 35(3) [both of which deal with 
a corporation's acquisition of its own shares in other circumstances], but subject 
to subsection (2) and to its articles, a corporation may purchase or redeem any 
redeemable shares issued by it at prices not exceeding the redemption price 
thereof stated in the articles or calculated according to a formula stated in the ar
ticles. 

(2) A eorporation shall not make any payment to purchase or redeem any 
redeemable shares issued by it ifthere are reasonable grounds for believing that 

(Emphasis added) 

(a) the corporation is, or would after the payment be, unable to pay its 
liabilities as they become due; or 

(b) the realizable value of the corporation's assets would after the pay
ment be less than the aggregate of 

(i) its liabilities, and 
(ii) the amount that would be required to pay the holders of shares that 

have a right to be paid, on a redemption or in a liquidation, rateably 
with or prior to the holders of shares to be purehased or redeemed. 

85 There is no dispute that Central Capital was unable to redeem McCutcheon's shares on the 
retraction date. Nor eould it redeem SYH's shares on the date of the reorganization. The appellants 
agree that the effeet of s. 36 renders the agreement between themselves and Central Capital unen
forceable. It is the position of the appellants, however, that s. 36 does not extinguish a debt or liabil
ity whieh they say has been ereated. The appellants rely on the decision in Re EastChilliwaek Ag
ricultural Co-operative (1989), 74 C.B.R. (N.S.) 1,58 D.L.R. (4th) 11 (B.C.C.A.), in support of 
their position that a debt or liability is created notwithstanding the solvency requirements of s. 36 
respecting payment. The appellants' submission does not take into eonsideration the major differ
ences between the decision in East Chilliwack and the present situation relating to the timing, effect 
of the solvency requirements and the provisions in the miicles govcrning the relationship of the par
ties. 

86 (1) In East Chilliwack, fanners who owned shares in an agricultural co-operative gave no
tice to the co-op of their intention to have their shares redeemed. After the notices had been given, 



the superintendent of co-operatives suspended the right of the co-op to redeem its shares. Here, the 
request to redeem the shares by McCutcheon and the retraction date occurred after Central Capital 
had sent out a notice that it would not be able to redeem the shares due to its financial position. 
SYH had no right to demand that its shares be retracted until the retraction date, which was some 
two years after the date of Central Capital's insolvency. 

87 As in the instant case, the issue in East Chilliwack was whether the fanners were entitled to 
rank with the creditors of the co-op. Hutcheon J.A., with Toy J.A. concurring, held that they were 
entitled to be treated as creditors. 

88 At the outset of his reasons, Hutcheon lA. noted, at p. 11, that the effect ofthe superinten-
dent's suspension on the fanners' rights was not argued on appeal and that the court had been asked 
to detennine the status of the famlers without regard to the suspension. 

89 Here, the effect of Central Capital's inability to redeem its shares due to insolvency is very 
much in issue and cannot be ignored. Although the articles provide for the redemption of all of the 
shares held by McCutcheon and SYH on or after the retraction date, the articles also state that Cen
tral Capital will only redeem so many of its shares as would not be n contrary to law", Pursuant to s. 
36(1) ofthe CBCA, a corporation may purchase or redeem redeemable shares, but the corporation is 
prohibited from doing so if the corporation is unable to pay its liabilities as they become due or if 
the assets of the corporation are less than the total of its liabilities and the amount required for the 
redemption. Because Central Capital could not comply with the solvency requirements, redemption 
would be "contrary to law". 

90 (2) In East Chilliwack, supra, at p. 13, the lUles of the co-op provided that upon the giving of 
a notice of redemption, the fanner giving it ceased to be a shareholder, Central Capital's articles do 
not state that a request for redemption of the holder's shares tenninates his status as a shareholder. 
McCutcheon continued to have the right to receive dividends pursuant to art. 4.5 while his shares 
were not redeemed. In effect, so long as Central Capital was unable to redeem the shares but had 
profits, McCutcheon continued to be entitled to a share of the profits through the declaration of 
dividends. If the dividends remained unpaid for eight consecutive quarters then, pursuant to art. 8, 
McCutcheon had the right to receive notice of, and to attend, each meeting of shareholders at which 
directors were to be elected and was entitled to vote for the election of two directors. The articles 
relating to the preferred shares held by SYH contain a similar provision. The result of insolvency as 
envisaged by the articles was that McCutcheon and SYH would eontinue as shareholders. 

91 (3) In East Chilliwack, supra, Hutcheon J.A. held, at p. 13, that, subject to the power ofthe 
superintendent of co-operatives, the fanner's position would be that of an ordinary creditor. 

92 Here, the terms attaching to McCutcheon's shares do not give him that right. Instead, he is 
given the right to continue to receive dividends so long as the company cannot pay him. The articles 
relating to the shares held by SYH contain a similar provision. In addition, art. 4.3(b), respecting the 
retraction ofthe shares, indicates that ifthe directors have acted in good faith in making a detenni
nation that the number of shares the corporation is pennitted to redeem is zero, then the corporation 
is not liable in the event this detennination proves inaccurate. This would hardly be the position 
vis-A-vis an ordinary creditor. 

93 (4) Article 8 and a similar provision in the miicles rclating to the shm'es held by SYH pro
vide that upon a sale of all or a substantial pmi of the company's undertaking, the preferred share-



holders have a right to receive notice of and to be present at the meeting called to consider this sale. 
The fanncrs in East Chilliwack do not appear to have had any similar right. 

94 (5) Articlc 7 provides that in thc event of a liquidation, dissolution or winding-up ofthe 
corporation the preferred shareholders have a right to receive $25 per Series B Senior Prefened 
Shares before thc corporation pays any money or distributes assets to shareholders in any class sub
ordinate or junior to the Scries B Senior Preferred Shares. Similarly, SYH, as the holder of Series A 
and B Junior Preferred shares, has the right, upon the dissolution or winding-up of the corporation, 
to receive a sum equivalent to the redemption amount for each serics junior preferred sharc. This 
right is subject to the rights of shares ranking in priority to the shares of these series, but is ahead of 
the rights of the holders of COlmnon shares. 

95 Nothing in the articles concerning the retraction date affects the right of McCutcheon and 
SYH to patiicipate in Central Capital's liquidation. The participation of the fanncr in East Chilli
wack ceased once he had givcn notice to redeem. Article 4.4 of Central Capital provides that once 
the shares have been tendered for retraction this election is irrevocable on the part of the holder. In 
thc cvent that payment of thc retraction price was not made, however, thc holder had the right to 
have all deposited share certificates returned. Central Capital offered to rcturn McCutcheon's shares 
to him, but he refused. Because McCutcheon rctaincd all thc rights and privilcges of a preferred 
shareholder after the retraction datc, the fact that he refuscd to take back his share certificates can
not alter the true nature of the relationship. The refusal was merely evidence of a dispute concerning 
what the relationship was. SYH also retained its full status as a shareholder until the date of the re
organization. This was not the situation in East Chilliwack. 

96 By way of summary, on the date of the reorganization McCutcheon and SYH had not ceased 
to be prcferrcd shareholders of Central Capital. The rights attaching to their retractable preferred 
shares cntitled them to continue to share in the profits of the COmpatlY when these were declared as 
dividends, to vote at shareholders meetings to elect directors so long as dividcnds remained unpaid 
for a specified pcriod of time, and, on a winding-up of the company, to paliicipatc in thc distribu
tion of assets that remained after the creditors were paid according to the ranking of thc series of 
their shares. The company's obligation to redeem its shares was not absolute. Instead, the articles 
provided for what was realistically a "best effOlis" buy-back based on solvency and continuation as 
a shareholder to the cxtent a buy-back could not talee place. In East Chilliwack, because the fanner 
ceased to be a shareholder, the articles do not appear to make any provision for continued pmiicipa
tion or for the postponement of payment depending on the solvency of the co-op. 

( c) Evidence of a debtor-creditor relationship is lacking in the articlcs 

97 Looked at another way, after the retraction date and at the time of the reorganization, the 
COlmnon features of a debtor-creditor relationship m'e not in evidence in Central Capital's articles. 
The agreements between the paliies contain no express provision that the redemption of the shares 
is in repayment of a loan. The corporation was not obliged to create any fund or debt instrument to 
ensure that it could redeem the shares on the retraction date. There is no indemnity in the event that 
the money is not repaid on the retraction date. There is no provision for the payment of any interest 
after the retraction date in the event that the money is not repaid on the retraction date. There is no 
provision that after the retraction date and in the event of insolvency, the appellatlts would have the 
right to havc the company wound up. (See R. v. Imperial General Properties Ltd., [1985] 2 S.C.R. 
288,21 D.L.R. (4th) 741, for a case where the miicles of the company containcd this right.) There is 



no provision that upon a winding-up or insolvency the parties are entitled to rank pari passu with the 
creditors as was the case in Canada Deposit Insurance Corp. v. Canadian Conllnercial Barlie, supra. 

(d) The effect of the reorganization 

98 Finlayson l.A. is of the view that it is immaterial that the articles provide, in the event of the 
liquidation, dissolution or winding-up of the company, that the appellants are only entitled to rank 
after the creditors but ahead of the junior ranking shareholders. In his view, this provision is irrcle
vant because we are not dealing with a liquidation but with a reorganization. He finds it significant 
that, like debtors, the preferred shareholders are not entitled to participate in any surplus once they 
have bcen paid. I am of the view that this provision in the articles is significant. It represents a clear 
indication that the holders ofthe retractable shares were not to be dealt with on the same footing as 
ordinary creditors even after the retraction date. Instead, they were to be dealt with as shareholders, 
albeit an elevated class. Under the CBCA all shares carry equal rights. Words used in tl1e articles to 
differentiate a class of shares are nothing more than authorized deviations from this statutory posi
tion of equality: Welling, supra, at p. 683. 

99 The appellants submit that a winding-up or liquidation is not the same as a reorganization. 
This is true. Both, however, are methods of dealing with insolvency. Both are methods for secured 
creditors to enforce their claims by seizing the assets in which they hold security interests. If the 
value ofthe corporation as a going concern exceeds the liquidation value ofthe assets, it is in the 
interest of all the debt holders that the corporation be preserved as a going concern. The purpose of 
both a liquidation and a reorganization is to pennit the rehabilitation of the insolvent person unfet
tered by debt: Vachon v. Canada Employment & Immigration COlmnission, [1985] 2 S.C.R. 417, 23 
D .L.R. (4th) 641. By virtue of s. 20 of the CCAA, arrangements under the Act mesh with the reor
ganization provisions of tl1e CBCA so as to affect the company's relations with its shareholders. 
Shareholders have no right to dissent to a reorganization: s. 191 (7), CBCA. On a reorganization, 
among other things, the articles may be amended to alter or remove rights and privileges attaching 
to a class of shares and to create new classes of shares: s. 173, CBCA. These statutory provisions 
provide a clear indication that, on a reorganization, the interests of all shareholders, including 
shareholders with a right of redemption, are subordinated to the interests of the creditors. Where the 
debts exceed the assets of the company, a sound cOl1llnercial result militates in favour of resolving 
this problem in a manner that allows creditors to obtain repayment oftheir debt in the manner which 
is most advantageous to them. 

100 TIle similarities between a liquidation and a reorganization, together with the express 
statement in the articles of Central Capital with respect to what is to happen on a winding-up, dic
tate that the interests ofthe holders of retractable shares, McCutcheon and SYH, are subordinated to 
the creditors and they are not entitled to claim under the CCAA equally with the creditors. This po
sition is also consistent with the provisions of the Bankruptcy and Insolvency Act and the Wind
ing-up Act. In the case of an insolvency where the debts to creditors clearly exceed the assets ofthe 
company, the policy of federal insolvency legislation appears to be clear that shareholders do not 
have the right to look to the asscts of the corporation until the creditors have been paid. 

Dividends 

101 Although dividends were payable on the shares of McCutcheon and SYH, no dividends 
were in fact declared. The appellants contend that the dividends, which have accrued but which 



were not declared, are a debt or liability beeause they were stipulated to be part of the retraction 
price. 

102 Article 7 of Central Capital respecting McCutcheon's shares states that in the event of a 
liquidation, dissolution or winding-up of the eorporation, the shareholders are entitled to receive not 
only the $25 per Series B prefelTed share, but !lall accrued and unpaid dividends thereon, whether or 
not declared ... before any amount is paid by the Corporation or any assets of the Corporation are 
distributed to the holders of any shares ... ranking as to capital junior to the Series B Senior pre
felTed Shares". 

103 It is trite law that a dividend may only be declared if a company is solvent. For corpora-
tions govemed by the CBCA, it appears that the cOlllillonlaw tests for solvency have all been sub
sumed or overruled: R. v. McClurg, [1990] 3 S.C.R. 1020 at pp. 1039-40, [1991] 2 W.W.R. 244 at 
pp.259-60. 

104 Section 42 ofthe CBCA provides: 

42. A corporation shall not declare or pay a dividend if there are reasona
ble grounds for believing that 

(a) the corporation is, or would after the payment be, unable to pay its liabili
ties as they become due; or 

(b) the realizable value of the corporation's assets would thereby be less than 
the aggregate of its liabilities and stated capital of all classes. 

105 Section 42 prevents the corporation from declaring or paying a dividend when it does not 
meet certain solvency requirements. There was no declaration of a dividend in the present case. Any 
obligation to pay a dividend as part of the retraction price cannot therefore be enforced when the 
company is insolvent. Dividends which have accrued but which are unpaid are not considered to be 
a debt because, on reading the articles as a whole, the provision for payment is not one which is 
made independent ofthe ability to pay: see Welling, supra, at p. 689, citing Intemational Power Co. 
v. McMaster University, [1946] S.C.R. 178, [1946] 2 D.L.R. 81, where it was held there was no 
guarantee of payment and hence the accrued but unpaid dividends were not a debt. Instead, accrued 
but unpaid dividends are considered to be akin to a retum of capital. Making these accrued divi
dends part of the retraction price does not alter this. 

106 By way of analogy to the treatment of dividends, it could be said that until the company 
has declared it will redeem the shares which are tendered to it the obligation to redeem them is not a 
debt or liability. The promise to pay in the articles of Central Capital is not made independent of 
any ability to pay. 

107 In the event that I am wrong in my conclusion that the true nature of the relationship is one . 
of equity, I shall now consider the position in the event that a debt has been created. 

3. If the nature of the relationship is not an equity relationship are the appel
lants entitled to be claimants under the CCAA? 

108 The parties agree that the effect of s. 36 renders the agreement to redeem their preferred 
shares unenforceable. It is, the position of the appellants, however, that s. 36 does not extinguish 



Central Capital's obligation to repay them. Their position is that Central Capital's obligation to re
pay them is a contingent liability and therefore gives them a claim provable in bankruptcy, bringing 
them under s. 12(1) of the CCAA. 

The Meaning of Debt 

109 Debt is defined in a very broad manner in Black's Law Dictionary, 6th ed. (1990) at p. 403. 
It is the position of the appellants that this definition of t1debt" is broad enough to include 
McCutcheon's right to have Central Capital redeem his shares. In the case of SYH, it is submitted 
that the right to redemption constitutes a future liability. It is the appellants' position that Feldman J. 
erred in holding that to have a provable claim, McCutcheon and Central Capital must be able to ob
tain a judgment against Central Capital for the retraction price and be entitled to seek payment on 
the judgment. Finlayson lA. agrees with the appellant's position. 

110 Debt is defined in Black's Law Dictionary, supra, as: 

A sum of money due by certain and express agreement. A specified sum of 
money owing to one person from another, including not only obligation of debtor 
to pay but right of creditor to receive and enforce payment ... 

A fixed and certain obligation to pay money or some other valuable thing or 
things, either in the present or in the future. In a still more general sense, tl13t 
which is due fi'om one person to another, whether money, goods, or services. In a 
broad sense, any duty to respond to another in money, labor, or service; it may 
even mean a moral or honorary obligation, unenforeeable by legal action. Also, 
sometimes an aggregate of separate debts, or the total sum of the existing claims 
against person or company. Thus we speak ofthe "national debt", the "bonded 
debt" of a corporation, etc. 

111 It will be readily apparent that in Black's the tenn "debt" is defined in two distinct ways. In 
order to constitute a debt as defined in the first paragraph, the obligation must be enforceablc. In the 
second paragraph debt is defined more broadly as any duty or obligation even if unenforceable by 
legal action. F c1dman .r. considered the first portion of thc dcfinition in her reasons. If the first por
tion of the definition applies, no debt is created because thc obligation is not enforceable under the 
CBCA. The appellants rely on the second portion of the definition. They also rely on the definition 
of the word t1liability" in Black's which is also defined very broadly. 

112 In one sense, support for the position of the appellants is found in s. 40 of the CBCA. Sec
tion 40 states that a contract with a eorporation providing for the purchase of shares of the corpora
tion is specifically enforceable against the corporation except to the extent that the corporation can
not perfonn the contract without being in breach of ss. 34 or 35. Section 34 contains the solvency 
requirements concerning the redemption by a company of its own shares other than those carrying a 
right of redemption. Section 35 deals with shares which have been issued to settle or compromise a 
debt. In s. 2, "lability" is defined as including "a debt of a corporation arising under section 40". 

113 Section 40 does not include any reference to the obligation of a company to repurchase re
deemable shares under s. 36. As a result s. 36 is not incorporated by reference into thc definition of 
liability. While it might be suggested that this is a legislative oversight, the omission is also con
sistent with the position that only the aliicles of the corporation govem the relationships between 



the company and the holders of the retractable shares under s. 36. I have already stated my opinion 
that the articles of Central Capital do not make the obligation to redeem the shares a debt or) for that 
matter) a liability. Moreover, even if a provision like s. 40 is implied with respect to redeemable 
preferred shares, it would also be necessary to imply a provision like s. 40(3) which states that in 
the event ofliquidation where the company has not performed its contract to redeem, the other party 
is entitled to be ranked subordinate to the rights of creditors but in pliority to the shareholders. This 
is a clear expression oflegislative intention that on insolvency the claim ofthose entitled to have 
their shares redeemed should not be placed on the same footing with the claims of creditors but 
should rank subordinate to them: see Nclson v. Rentown Enterprises Inc., [1994] 4 W.W.R. 579, 16 
Alta. L.R. (3d) 212 (C.A.), adopting the reasons of Hunt J. at 96 D.L.R. (4th) 586, 5 Alta. L.R. (3d) 
149 (Q.B.). Policy reasons would again militate in favour of the result being the same on a reorgan
ization. 

Claims in Banlauptcy 

114 Even ifthe broader definitions of a debt or liability in Black's are adopted, the appellants 
still do not have a claim provable in bankruptcy. 

115 Persuasive authority already exists to the effect that in order to be a provable claim within 
the meaning of s. 121 of the Bankruptcy and Insolvency Act the claim must be one recoverable by 
legal process: Fann Credit Corp. v. Holowach (Trustee of), [1988] 5 W.W.R. 87 at p. 90, 51 D.L.R. 
(4th) 501 (Alta. C.A.), leave to appeal to the Supreme Court of Canada dismissed at [1989] 4 
W.W.R.lxx. 

116 hl Holowach, the seven members of the court were dealing with a situation in which some 
persons borrowed money £i'om a mortgagee and mortgaged celiain lands as security for repayment 
of the loan. The mOligagors then made an assignment in bankruptcy. The mortgagee filed a proof of 
claim for the full amount of the deficiency, that is, the amount of the indebtedness less the value of 
the land which the mOligagee was pennitted to purchase. The Alberta Law of Property Act, R.S.A. 
1980, c. L-8, precluded deficiency claims against individuals in foreclosure actions, although the 
effect of the legislation was not to extinguish or satisfy the debt. The mortgagee argued that it had a 
claim provable in banlauptcy under s. 95(1) of the Bankruptcy Act, R.S.O. 1970, c. B-3, now s. 
121(1) of the Bankruptcy and Insolvency Act. The court rejected this argument, holding that a 
provable claim must be one recoverable by legal process. In coming to its conclusion, the court re
lied on Reference re Debt Adjustment Act, 1937, [1943] 1 All E.R. 240, [1943] 1 W.W.R. 378 
(P.c.), and a number of decisions at the trial level which are collected at p. 91 ofthe decision. 

117 Here, the contract to repurchase the shares, while pcrfectly valid, is without effect to the 
extent that there is a conflict between the corporation's promise to redeem the shares and its statu
tory obligation under s. 36 of the CBCA not to reduce its capital where it is insolvent. As was thc 
case in the Holowach decision, this statutory overlay renders Central Capital's promise to redeem 
the appellants' preferred shares unenforceable. Although there is a right to receive payment, the ef
fect of the solvency provision of the CBCA means that there is no right to enforce payment. Inas
much as there is no right to enforce payment, the promise is not one which can be proved as a 
claim. 

118 It could be suggested that the decision in Holowach can be distinguished from the instant 
case on the basis that in Holowach the claim is made unenforceable forever by statute whereas un
der the CCAA the claim is unenforceable only so long as the corporation does not meet the solven-



cy requirements of s. 36 of the CBCA. I do not believe this is a valid distinction for three reasons. 
First, the relevant date for detennining any contingent liability is not the future but the past, namely, 
September 8, 1992, the date by which proofs of claim had to be submitted. On that date, Central 
Capital was insolvent. Second, it is only beeause the lenders were willing to convcrt thcir debt obli
gations into equity in the reorganization that Central Capital is now solvent. Central Capital is not 
thc same company and its liabilities are not the same. The redeemable sharcs no longer exist. Third, 
in order to be profitable, the assets of a company must be managed. Any valuc in the assets after the 
insolvency of the company is, in this case, due to the new management and not to the preferred 
shareholders extending credit to the company by having their claim for redemption postponed. 

119 Even if Central Capital's obligation to redeem the shares of the appellants created a debt or 
liability, the appellants do not have a claim provable within the meaning of s. 121 of the Bankruptcy 
and Insolvency Act. 

CONCLUSION 

120 I would dismiss the appeal. For the reasons I have given, the retraction amounts do not 
constitute a debt or liability within the meaning of s. 121 of the Bankruptcy and Insolvency Act. 
Even if I am wrong in my conclusion and a debt or liability is created, it is not a claim within the 
meaning of the CCAA. This is a case of first impression. For these reasons, I would not award any 
costs of this appeal. 

121 LASKIN J.A. (concurring): -- I have read the reasons of my colleagues Justice Finlayson 
and Justice Weiler. Like Justice Weiler, I would affim1 the decision of the motions judge, Feldman 
J., and dismiss these appeals. I prefer, however, to state my own reasons for upholding the position 
of the unsecured creditors of Central Capital Corporation. 

The Issue 

122 The application was argued before Madam Justice Feldman on an agreed statement of 
facts. My colleagues have summarized the relevant facts and important provisions of the docu
ments. Each appellant holds preferred shares of Central Capital and each appellant's shares contain a 
right of retraction -- a right to require Central Capital to redeem the shares on a fixed date and for a 
fixed price. The retraction date for the appellants J runes McCutcheon and Central Guarantee Trust 
Compru1Y (collectively McCutcheon) was July 1, 1992, and before that date McCutcheon exercised 
his right of retraction and tendered his shares for redemption. The retraction date for the appellant 
SYH Corporation was September 1994 and although it could not tender its shares for redemption, it 
did file a proof of claim with the Administrator of Central Capital. The Administrator disallowed 
each appellant's claim and Feldman J. dismissed appeals from the Administrator's decisions. 

123 The issue on these appeals is whether McCutcheon and SYH Corporation "have claims 
provable against Central Capital Corporation within the meaning ofthe Bankruptcy Act (Canada) as 
run ended as of the date of the Restated Subscription and Escrow Agreement". Under the Brullcruptcy 
and Insolvency Act, RS.C. 1985, c. B-3, s. 2, a claim provable "includes any claim or liability 
provable in proceedings under this Act by a creditor" ru1d a creditor "means a person having a claim, 
prefelTed, secured or un..c;;ecured, provable as a claim under this Aet". Section 121(1) of the Bank
ruptcy Act further defines claims provable as follows: 



121(1) All debts and liabilities, present or future, to which the bankrupt is 
subject at the date of the bankruptcy or to which he may become subject before 
his discharge by reason of any obligation inculTed before the date of the bank
ruptcy shall be deemed to be claims provable in proceedings under this Act. 

124 TIle date of the restated subscription and escrow agreement is May 1992.1 at end of docu-
ment.] By then, and indeed since December 1991, Central Capital had been insolvent and therefore 
was prohibited by s. 36(2) ofthe Canada Business Corporations Act, R.8.C. 1985, c. C-44, from 
making any payment to redeem the appellants' shares. 

125 On June 15, 1992, Houlden J. provided that Central Capital could be reorganized under the 
Companies' Creditors Arrangement Act, R.8.C. 1985, c. C-36, and he stayed proceedings against it. 
Houldcn J.'s order of July9, 1992, which approved the restructuring of Central Capital, was made 
without prejudice to the right of the appellants to assert claims as creditors. Thus the question for 
tIns court is whether the appellants' retraction rights crcated debts of Central Capital in May 1992. 
In other words were McCutcheon and 8YH Corporation creditors of Central Capital in May 1992? 
If they were creditors, then like the other unsecured creditors of Central Capital, they can elect to 
take shares in the newly incorporated company, Canadian hlsurance Group Limited; if they were 
not creditors, then they remain shareholders of Central Capital under the restructuring plan. 

126 TIns is a question of characterization. I will address the question first, by considering the 
"substance" ofthe relationship between each appellant and the company; and second by considering 
s. 36(2) of the Canada Business Corporations Act, supra. In bricfI conclude: 

(1) Although the rclationship between each appellant and the company has 
characteristics of debt and equity, in substance both McCutcheon and 8YH 
Corporation arc shareholders, not creditors of Central Capital. Neither the 
existence oftheir retraction rights nor the exercise of those rights converts 
them into creditors; 

(2) Finding that the appellants wcrc creditors of Central Capital would defeat 
the purpose ofs. 36(2) ofthe statute. 

I. The Rclationship Between the Appellants and Central Capital 

127 Preferred shares have been called "compromise securities" and even "financial mongrels": 
Grover and Ross, Materials and Corporate Finance (1975), at p. 49. Invariably the conditions at
taching to preferred shares contain attributes of equity and, at least in an economic sense, attributes 
of debt. Over the years financiers and corporate lawyers have blulTed the distinction between equity 
and debt by endowing prefelTed shareholders with rights analogous to the rights of creditors. One 
example is the right of redemption -- the right of the corporation to compel preferred shareholders 
to sell their shares back to the corporation. Another example, and it is the case before us, is the right 
of retraction -- the right of shareholders to compel the corporation to buy back their shares on a spe
cific date for a specific price. 

128 I acknowledge, therefore, that redeemable or retractable preferred shares are somewhat 
different from conventional equity capital. What makes the appeals before us difficult is that alt
hough the appellants appear to hold equity, their right of retraction appears to be a basic characteris
tic of a debtor-creditor relationship: see Grover and Ross, supra, at pp. 47-49; Buckley, Gillen and 
Yalden, Corporations: Principles and Policies, 3d ed. (1995), at pp. 938-40. 



129 If the eertificate or instrument contains features of both equity and debt -- in other words if 
it is hybrid in character -- then the court must detem1ine the "substance" of the relationship bctween 
the holder of the certifieate and the company. This is the lesson of Justice Iacobucci's judgment in 
Canada Deposit Insurance Corp. v. Canadian Commercial Bank, [1992] 3 S.C.R. 558, 97 D.L.R. 
(4th) 385. In that ease the Supreme Court of Canada had to detennine whether the financial assis
tance given by several lending institutions to try to rescue the Canadian Commercial Bank was "in 
the nature of a loan" or "in the nature of a capital investment". Justice Iacobucci discussed his ap
proaeh to the problem at pp. 590-91 of his judgment: 

As I see it, the fact that the transaction contains both debt and equity fea
tures does not, in itself, pose an insunnountable obstacle to characterizing the 
advanee of $255 million. Instead of trying to pigeonhole the entire agreement 
between the Participants and CCB in one of two categories, I see nothing wrong 
in reeognizing the arrangement for what it is, namely, one of a hybrid nature, 
combining elements of both debt and equity but which, in substance, reflects a 
debtor-creditor relationship. Financial and capital markets have been most crea
tive in the variety of investments and securities that have been fashioned to meet 
the needs and interests of those who participate in those markets. It is not because 
an agreement has certain equity features that a court must either ignore these 
features as if they did not exist or characterize the transaction on the whole as an 
investment. There is an altemative. It is permissible, and often required, or de
sirable, for debt and equity to co-exist in a given financial transaction without al
tering the substance of the agreement. Furthennore, it does not follow that each 
and every aspeet of such an agreement must be given the exaet same weight 
when addressing a eharacterization issue. Again, it is not because there are equity 
features that it is necessarily an investment in capital. This is pmiicularly true 
when, as here, the equity features are nothing more than supplementary to and 
not definitive of the essence of the transaction. When a court is sem'ching for the 
substance of a particular transaction, it should not too easily be distracted by as
pects which are, in reality, only incidental or seeondary in nature to the main 
thrust of the agreement. 

130 In detennining thc substance ofthe relationship, as in any othcr case of contract interpreta-
tion, the court looks to what the parties intended. In CDIC v. CCB, supra, Iacobueei J. put this 
proposition as follows at p. 588: 

As in any case involving contractual interpretation, the characterization is
sue facing this Court must be decided by determining the intention of the parties 
to the support agreements. This task, perplexing as it sometimes proves to be, 
depends primarily on the meaning of the words chosen by the parties to reflect 
their intention. When the words alone are insufficient to reach a conclusion as to 
the true nature of the agreement, or when outside support for a particular charac
terization is required, a consideration of admissible surrounding circumstances 
may be appropriate. 



131 In these appeals what the parties intended is reflected mainly in the share purchase agree-
ments and the conditions attaching to the appellants! shares, but also in the articles of incorporation 
and in the way Central Capital recorded the appellants! shares in its financial statements. 11lese 
documents indicate that in substance the appellants are shareholders of Central Capital, not credi
tors. I rely on the following considerations to support my conclusion: 

(i) Both appellants agreed to take preferred shares instead of some other in
strument -- for example, a bond or debenture -- that would obviously have 
made them creditors. The appellant McCutcheon sold shares of one corpo
ration (Canadian General Securities Limited) for cash and for shares of an
other corporation (Central Capital). Neither the share purchase agreements 
nor the share conditions support McCutcheon!s contention that in taking 
prefened shares he was extending credit to Central Capital by defening 
payment of the purchase price. He made an investment in the capital of 
Central Capital, no doubt because ofthe attractive dividend rate, the in
come tax advantages ofprefened shares and ffsweetenersff such as conver
sion privileges. Unlike Finlayson J.A., I place little weight on what he 
termed f1the unique nature of the transactionf1. McCutcheon transfened as
sets to acquire his prefened shares rather than acquiring them with cash. 
But he nonetheless decided to invest in Central Capital and to talce the risk 
and the profits (through dividends) of his investment. 

Similarly, SYH Corporation exchanged its equity investment in four 
insurance companies for an equity investment in Central Capital. It too 
chose equity not debt. None ofthe contractual documents indicates that the 
appellants! retraction rights were intended to trigger an obligation on the 
part of Central Capital to repay a loan. Moreover, as Weiler J.A. points 
out, neither the share purchase agreements nor tlle share conditions pro
vides for interest if Central Capital fails to honour its retraction obliga
tions. 

(ii) The senior prefened shares and junior prefened shares that the appellants 
own were part of the authorized capital of Central Capital before the ap
pellants acquired them. 

(iii) The appellants! shares were recorded in the financial statements of Central 
Capital as ffcapital stock ff

, along with the companis issued and outstanding 
common shares, class fiN' shares and wanants. The amount Central Capi
tal might be obligated to pay the appellants ifthey exercised their retrac
tion rights was not recorded as debt (even contingent debt) in the compa
nis financial statements. 

(iv) Both appellants had the right to receive dividends on their shares and 
McCutcheon had the right to vote his shares for the election of directors of 
Central Capital if dividends remained unpaid for a specified time. These 
rights -- to receive dividends and to vote -- are well recognized rights of 
shareholders. And these rights continue, even after the retraction dates, un
til the appellants! shares are redeemed. 



(v) The preferred share conditions provide that on a liquidation, dissolution or 
winding-up, the holders rank with other shareholders and therefore, im
plicitly, behind creditors. The appellant McCutcheon, who holds senior 
preferred shares, would rank behind creditors but ahead of tlle holders of 
subordinate classes of shares; the appellant SYH Corporation, which holds 
junior preferred shares, would rank behind senior preferred shareholders 
but ahead of common shareholders. 

132 These provisions in the preferred share conditions also state that on payment of the amount 
owing to them the appellants "shall not be entitled to share in any further distribution of assets of 
the corporation". Finlayson J.A. interprets this to mean that the appellants "are not entitled to be 
treated as shareholders under a winding-up or liquidation but' only as creditors'\ I disagree. These 
are typical preferred share provisions, which limit the recovery of the holders but do not treat them 
as ereditors: Sutherland, Fraser and Stewart on Company Law of Canada, 6th ed. (1993), at p. 198. 
At least on a liquidation, dissolution or winding-up, the preferred share conditions evidence that the 
appellants would be treated not as creditors but as shareholders. In CDIC v. CCB, supra, Iacobucci 
J. placed considerable weight on a provision in the participation agreement stating that each partic
ipant "shall rank pari passu with the rights ofthe depositors". No such provision exists in this case. 
Indeed the share conditions I have refe11'ed to state the opposite. 

133 Of course, Central Capital was reorganized, not liquidated, dissolved or wound up and the 
preferred share conditions are silent about what occurs on a reorganization. Still these conditions 
shed light on what the parties intended on the reorganization. Section 12(1) ofthe Companies' Cred
itors A11'angement Act, supra, defines claim as "any indebtedness, liability or obligation of any kind 
that, if unsecured, would be a debt provable in bankruptcy within the meaning of the Bankruptcy 
Act". The question the court has been asked to answer is the same question that would arise on a 
liquidation. It is illogical to conclude that the appellants could claim only as shareholders on a liq
uidation and yet can claim as creditors on the reorganization. Whether Central Capital's financial 
difficulties led to a liquidation or a reorganization, the issue is the same and the analysis and the re
sult should also be the same. 

134 The appellants argue, however, that they are shareholders only until they exercise their re
traction rights but once they exercise these rights they become creditors. I do not agree with this ar
gument. The share conditions provide that even after exercising their retraction rights, the appellants 
continue to be entitled to dividends and to vote until their shares are redeemed. In other words, they 
continue to enjoy the lights of shareholders. Moreover, if when the appellants exercised their retrac
tion rights the company were insolvent and were to be subsequently liquidated (or dissolved or 
wound up), the appellants would rank as shareholders on the liquidation. And as I have indicated 
above the result should be no different on the reorganization. 

135 It seems to me that these appellants must be either shareholders or creditors. Except for de-
clared dividends, they Calmot be both. Once they are charactelized as shareholders, their rights of 
retraction do not create a debtor-creditor relationship. These rights enable them to call for the re
payment of their capital on a specific date (and at an agreed-upon price) provided the company is 
solvent. Ordinarily shareholders have to recoup their investment by selling their shares to third par
ties. If they have retraction rights, however, they can compel the company (if solvent) to repay their 
investment at a given time for a given price. But the right ofretractioll provides for the return of 
capital not for the repayment of a loan. Certainly the Canada Business Corporations Act treats a re-



demption of shares as a return of capital because s. 39 of the statute requires a company on a re
demption to deduct from its stated capital account an amount equal to the value of the shares re
deemed. The shares redeemed are then either caneelled or returned to the status of authorized but 
unissued shares. 

136 Putting it differently, a preferred shareholder exercising a right of retraction on the tenns 
that exist here must rank behind the company's creditors. Grover and Ross make this point more 
generally in their Materials and Corporate Finance, supra, at pp. 48-49: 

On the other hand, the company cannot issue "secured" preferred shares in 
the sense that shares cannot have a right to a return of capital which is equal or 
superior to the rights of ereditors. Prefe11'ed shareholders are risk-takers who are 
required to invest capital in the business and who can look only to what is left 
after creditors are fully provided for. Thus, in the absence of statutory authoriza
tion, the claims of shareholders cannot be seeured by a lien on the corporate as
sets. They rank behind creditors but before common shareholders (if specified) 
on a voluntary or involuntary dissolution of the eompany. 

137 Admittedly tl1ere is little authority in Canada on the issue con:lionting this court. Some of 
the eases that the respondent relies on -- for example, Re Patricia Applianee Shops Ltd. (1922), 52 
O.L.R. 215, [1923] 3 D.L.R. 1160 (S.C.), Laronge Realty Ltd. v. Golconda Investments Ltd. (1986), 
63 C.B.R. (N.S.) 74, 7 B.C.L.R. (2d) 90 (C.A.), and even Re Meade, [1951] 2 All E.R. 168, [1951] 
Ch. 774 (D.C.) -- are oflimited assistance beeause the shareholders in those cases did not have re
traction rights. 

138 Perhaps the closest case -- and the appellants rely heavily on it -- is the judgment of the 
British Columbia Court of Appeal in Re East Chilliwack Agricultural Co-operative (1989), 74 
C.B.R. (N.S.) 1,58 D.L.R. (4th) 11. In that case a majority of the court (Craig J.A. dissenting) held 
that a withdrawing member of a co-operative association who elected to have his shares redeemed 
in instalments over a five-year period should be treated on the subsequent bankruptcy of the associ
ation as an ordinary creditor rather than as a shareholder. I decline to apply East Chilliwack for 
three reasons. First, beeause the case was decided in 1989, the British Columbia Court of Appeal 
did not have the benefit of the Supreme Court of Canada's reasons in CDIC v. CCB, supra. In East 
Chilliwack Hutcheon J.A., writing for the majority, did not focus on what the parties intended when 
the member contraeted with the co- operative. Instead he only considered the relationship between 
the member and the co-operative after the member had withdrawn. I do not think his approach is 
eonsistent with Justice Iacobucci's judgment in CDIC v. CCB, supra. 

139 Second, there are important factual differences between East Chilliwack and the appeals 
before us. Justice Weiler has refe11'ed to these factual differences in her reasons. The most important 
ofthese differences are the following: in East Chilliwack the rules ofthe association provided that a 
member had to withdraw from the association to trigger the right of redemption, whereas the appel
lants' share conditions provide that they continue to be shareholders of Central Capital until their 
shares are redeemed; in East Chilliwack the member elected to withdraw and redeem his shares 
when the association was solvent whereas when the appellant McCutcheon exercised his right of 
retraction Central Capital was insolvent; and in East Chilliwack Hutcheon J.A. expressly stated that 
he was not considering the effect of the superintendent's power to suspend payments if the financial 
position of the co-operative was impaired, whereas the effect of the statutory prohibition against 



Central Capital making payment, found in s. 36(2) of the Canada Business Corporations Act, is in 
issue in these appeals. 

140 Third, the decision in East Chilliwack is at odds with most of the American case-law and I 
favour the American approach. When a company repurchases shares by instalment and bankmptcy 
intervenes, the prevailing American position is that the shareholder's claim is deferred to the claims 
of ordinary creditors. The decision of the Fifth Circuit Court of Appeals in Robinson v. 
WangemalUl, 75 F. 2d 756 (1935), is frequently cited. The facts ofthat case are virtually identical to 
the facts in East Chilliwack. A company had agreed to repurchase a stockholder's stock by instal
ments. Although the company was solvent when the agreement was made it went bankmpt before 
the repurchase was completed. The stockholder sought to prove as an ordinary creditor for the un
paid purchase price. Foster, Circuit Judge, writing for a unanimous court, rejected the stockholder's 
claim at p. 757: 

A transaction by which a corporation acquires its own stock from a stockholder 
for a sum of money is not really a sale. The corporation does not acquire any
thing of value equivalent to the depletion of its assets, if the stock is held in the 
treasury, as in this case. It is simply a method of distributing a proportion of the 
assets to the stocldl0lder. The assets of a corporation are the common plcdge of 
its creditors, and stockholders al'e not entitled to receive any Palt of them unless 
creditors are paid in full. When such a trallsaction is had, regal'dless of the good 
faith of the parties, it is essential to its validity that there be sufficient surplus to 
retire the stock, without prejudice to creditors, at the time payment is made out of 
assets. 

141 At the heart of Robinson v. Wangemann is the finding that the selling stocldl0lder is not a 
creditor in the sense of a person who loans money to a corporation, and therefore is not entitled to 
parity with the general creditors. The principle in Robinson v. Wangemann seeks to protect credi
tors by refusing to pennit selling stocldl0lders, who were risk investors, to withdraw their capital on 
the same terms as general creditors in the event of insolvency. Section 40(3) of the Canada Business 
Corporations Act -- a section to which I shall return when considering s. 36(2) ofthe same statute-
codifies the principle in Robinson v. Wallgemann for share repurchases, though not for share re
demptions. See also Blumberg, The Law of Corporate Groups (1987), at pp. 205-10 and see contra 
Wolffv. Heidritter Lumber Co., 163 A. 140 (N.J.Ch., 1932). 

142 Quite apart fi'om the instalment purchase price cases, American COUltS have often grappled 
with the question whether preferred stockholders can claim as creditors of the corporation. Alt
hough there are cases going both ways, most appear to come to the same conclusion as I do. The 
American cases are collected in Bjor alld Solheim, Fletcher Cyclopedia of the Law ofPlivate Cor
porations (1995), revised, vol. 11, and in Bjor alld Reinholtz, Fletcher Cyclopedia of the Law of 
Private Corporations (1990), revised, voL 15A. In volume 11 the authors of the text indicate -- as 
did the Supreme Court of Canada in CDIC v. CCB -- that It[ w ]hether or not the holder of a particu
lar instmment or certificate is to be regarded as a shareholder or a creditor is a question of interpre
tation, and depends on the tenns of the contract as evidenced by the instmment, the articles of in
corporation, and the statutes of the state. The nature of the transaction is to be detennined by the 
real SubstallCe and effect of the contract rather than by the name given to the obligations or its fonn ll 

(at p. 566). 



143 And in volume 15A the authors state at pp. 290 and 292 that even the arrival of a fixed re-
demption date 10es not change a preferred stockholder into a creditor: 

Holders of preferred stock of a corporation, in the absence of express pro
vision to the contrary, are stockholders and not creditors of the corporation, ex
cept for dividends declared. They have no lien upon, and are not entitled to, any 
of the assets of the corporation when it becomes insolvent, until all debts are 
paid. Furthermore, there is authority that the status of a preferred stockholder is 
not changed to that of creditor, even though a dividend is guaranteed. Indeed it is 
beyond the power of a corporation to issue a class of stock, the holders of which 
are entitled to preference over general creditors. 

Even where preferred stock has a fixed redemption date, arrival of that date does 
not change the status of a preferred stockholder to that of a creditor. 

144 I agree with these statements. I therefore conclude first that the appellants, in substance, 
were shareholders of Central Capital, not creditors; and second that neither the existence nor the 
exercise of their retraetion rights tumed them into creditors. 

II. Provable Claims and Section 36(2) ofthe Canada Business Corporations Act 

145 In May 1992 Central Capital was insolvent. It was unable to pay its liabilities as they be-
Calne due and the realizable value of its assets was less than the aggregate of its liabilities. Because 
it was insolvent it was prohibited by s. 36(2) of the Canada Business Corporations Act from re
deeming the appellants' shares. Section 36(2) of the statute provides: 

36(2) A corporation shall not malce ally payment to purchase or redeem 
any redeemable shares issued by it if there are reasonable grounds for believing 
that 

(a) the corporation is, or would after the payment be, unable to pay its 
liabilities as they become due; or 

(b) the realizable value of the corporation's assets would after the pay
ment be less than the aggregate of 

(i) its liabilities, and 
(ii) the amount that would be required to pay the holders of shares that 

have a right to be paid, on a redemption or in a liquidation, rateably 
with or prior to the holders of the shares to be purchased or re
deemed. 

146 As well, the appellants' share conditions provide that they are not permitted to redeem their 
shares if to do so would be "contrary to applicable law", in this case s. 36(2) of the statute. 

147 To hold that the appellants have provable claims would defeat the purpose of s. 36(2) of 
the Canada Business Corporations Act. At common law a company could not repurchase its own 



shares on the open market or in the language of Trevor v. WhitwOlih (1887), 12 App. Cas. 409, 
[1886-90J All E.R. Rep. 46 (H.L.), a company could not "traffick in its own shares". The obvious 
reason was to prevent companies from using their assets to destroy the claims of their creditors. 
Modem corporate statutes, such as the Canada Business Corporations Act, modified the rule in 
Trevor v. Whitworth to pennit repurchases provided the company's creditors would not be preju
diced. Thus the legislation insisted that the company could not repurchase its own shares unless it 
satisfied stated solvency tests. And so, s. 34(2) of the Canada Business Corporations Act provides: 

34(2) A corporation shall not make any payment to purchase or otherwise 
acquire shares issued by it if there are reasonable grounds for believing that 

(a) the corporation is, or would after the payment be, unable to pay its liabili
ties as they become due; or 

(b) the realizable value of the corporation's assets would after the payment be 
less than the aggregatc of its liabilities and stated capital of all classes. 

148 In Nelson v. Rentown Enterprises Inc. (1993), 96 D.L.R. (4th) 586 at p. 589, 5 Alta. L.R. 
(3d) 149, affinned (1994),109 D.L.R. (4th) 608n, 16 Alta. L.R. (3d) 212 (C.A.), Hunt J. ofthe AI
belia Quecn's Bench wrote: 

The policy behind the s. 34(2) limitation upon a corporation's power to 
purchase its own shares seems obvious. It is intended to ensurc that one or more 
shareholders in a corporation do not recoup their investments to the detriment of 
creditors and other shareholders. It has been observed that: 

Corporate power to purchase its own stock has been frequently abused. 
Done by corporations conducting faltering businesses, it has been em
ployed to create preferences to the detriment of creditors and of the other 
stockholders. 

(Mountain State Steel Foundries, Inc. v. C.I.R., supra, at p. 741 [284 F.2d 
737 (1960)].) 

Modem business statutes pennit thcse sharc purchases to take place pro
vided that thc position of creditors and other shareholders is protected, by vhiue 
ofthe application of the s. 34(2) tests. 

149 Redemptions of preferred shares, unlike repurchases, were always pennitted at common 
law as long as they were not made in contemplation of bankruptcy. But the solvency test in s. 36(2) 
ofthe Canada Business Corporations Act has the same purpose as the solvency test in s. 34(2): to 
prevent redemptions if they would allow the company to prejudice the claims of creditors. See 
Buckley et a1., Corporations: Principles and Policies, supra, at pp. 968-71. To hold that the appel
lants' retraction rights gave rise to provable claims in the face of s. 36(2), thereby allowing the ap
pellants to rank equally with the unsecured creditors, would undennine the purpose of the section. If 
a claim in a bankruptcy or reorganization proceeding is unenforceable under the statute, the claim is 
not entitled to recognition on a parity with the clainls of unsecured creditors: see Blumberg, supra, 



at pp. 205-06; and Fann Credit Corp. v. Holowach (Trustee of) (1988), 68 C.B.R. O\[.S.) 255,51 
D.L.R. (4th) 501 (Alta. C.A.). 

150 I draw comfort in this conclusion from s. 40 of the Canada Business Corporations Act. 
Section 40(1) provides that a contract with a corporation for the purchase of its shares is specifically 
enforceable against the corporation "except to the extent that the corporation cannot perform the 
contract without thereby being in breach of s. 34". Section 40(3) then states: 

40(3) Until the corporation has fully perfonned a contract referred to in 
subsection (1), the other party retains the status of a claimant entitled to be paid 
as soon as the corporation is lawfully able to do so or, in a liquidation, to be 
ranked subordinate to the rights of creditors but in priority to the shareholders. 

151 In other words, the section recognizes that if a company contracts to repurchase its shares 
but is prohibited from doing so because it is insolvent, the vendor of the shares is not a creditor and 
on a liquidation ranks subordinate to the rights of crcditors. The shareholder cannot be repaid at the 
expense of the company's creditors. Although s. 40 docs not expressly apply to s. 36, I think that the 
rationale for s. 40(3) applies to redemptions as well as to repurchases. Whcthcr a repurchase or a 
redemption, thc shareholder is not a creditor and is subordinate to the rights of creditors. More 
simply thc sharcholder does not have a provable claim. 

152 Thc appellants rely on The Custodian v. Bluchcr, [1927] S.C.R. 420, [1927] 3 D.L.R. 40, 
but in my view this case does not assist them. In Blucher dividends were declared on stock but 
payment of the dividends was suspended during World War I. Thc Supreme Court of Canada held 
at p. 425 S.C.R., p. 43 D.L.R. that "[t]hc right of recovery was in suspense during the war; but the 
debt nevcrtheless existed". In that case, however, the dividend was declared before the suspension 
of payment took place. Moreover, as Justice Finlayson points out in his reasons, courts have always 
accepted the proposition that when a dividcnd is declared it is a debt on which each shareholdcr can 
sue the corporation. 

153 Holding that the appellants do not have provable claims accords with sound corporate pol-
icy. On the insolvcncy of a company the claims of creditors have always ranked ahead of the claims 
of shareholders for the rcturn of their capitaL Case-law and statute law protect creditors by prevent
ing companies from using their funds to prcjudice creditors' chanccs of repayment. Creditors rely on 
these protections in making loans to companies. Pennitting preferred shareholders to be turned into 
creditors by endowing thcir shares with retraction rights runs contrary to this policy of creditor pro
tcction. 

154 I would dismiss thcse appeals. I would not make any cost order. I am grateful to all counsel 
for their assistance on this interesting and difficult problem. 

Order accordingly. 

* * * * * 
Note I: There is a discrepancy in the materials before this cOUli on the relevant date for estab

lishing a claim provable against Central Capital: SYH Corporation used May 1992, the date of the 



restated subscription and escrow agreement whereas McCutcheon and the unsecured creditors of 
Central Capital Corporation used June 15, 1992, the date of the court-ordered stay of proceedings 
against Central Capital. I have used the May 1992 date but nothing tums on the use of this date as 
opposed to the June 15, 1992 date. 

qp/e/qlgxc/qlbxr 



Tab 8 



Case Nmne: 
Nelson Financial Group Ltd. (Re) 

IN THE MATTER OF the Companies' Creditors Arrangement Act, 
R.S.C. 1985, C-36, as amended 

AND IN THE MATTER OF a Plan of Compromise or Arrangement of 
Nelson Financial Group Ltd. 

[2010J OJ. No. 4903 

2010 ONSC 6229 

75 B.L.R. (4th) 302 

71 C.B.R. (5th) 153 

2010 CarswellOnt 8655 

Court File No. 10-8630-00CL 

Ontario Superior Court of Justice 
Commercial List 

S.E. Pepall J. 

November 16,2010. 

(36 paras.) 

Bankruptcy and insolvency law -- Companies' Creditors' Arrangement Act (CCAA) -- Compromises 
and arrangements -- Claims -- Priority -- Motion by the holders of promissory notes from the debt
or company for an order that all claims and potential claims of the preferred shareholders against 
the company be class~fied as equity claims within the meaning of the Companies' Creditors Ar
rangement Act allowed -- Claims of preferred shareholders for unpaid dividends, redemption, 
compensatory damages and rescissionfell within s. 2 of the Companies' Creditors Arrangement Act 
and were thus equity claims. 

Motion by the holders of promissory notes from the debtor company for an order that all claims and 
potential claims of the preferred shareholders against the company be classified as equity claims 
within the meaning ofthe Companies' Creditors Arrangement Act. The company raised money from 



investors and then used those funds to extend eredit to customers in vendor assisted financing pro
grammes. It issued promissory notes or preferenee shares to the investors. The preferred sharehold
ers were entered on the share register and received share certificates. They were treated as equity in 
the company's financial statements. The claims of the prefen-ed shareholders against the company 
were for declared but unpaid dividends, unperformed requests for redemption, compensatory dam
ages for negligent or fraudulent misrepresentation and payment of the amounts due upon the rescis
sion or annulment of the purchase or subscription for preferred shares. 

HELD: Motion allowed. The prefen-ed shareholders were shareholders of the company, not credi
tors. The substance of the arrangement between the preferred shareholders and the company was a 
relationship based on equity and not debt. The claims of the preferred shareholder in the present 
ease did not eonstitute a claim provable for the purposes of the Companies' Creditors Arrangement 
Act. The language of s. 2 ofthe Act was clear and unambiguous and equity elaims included a elaim 
in respect of an equity interest and a claim for a dividend or similar payment and a claim for rescis
sion. This encompassed the claims of all of the prefen'ed shareholders. 

Statutes, Regulations and Rules Cited: 

Bank:mptcyand Insolvency Act, R.S.C. 1985, c. B-3, s. 2, s. 121(1) 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 2, s. 6(8), s. 22.1 

Counsel: 

Richard B. Jones and Douglas Turner, Q.C., Representative Counsel for Noteholders/Moving Pruiy. 

J.H. Grout ruld S. Aggarwal, for the Monitor. 

Pamela Foy, for the Ontario Securities Commission. 

Frank. Lamie, for Nelson Financial Group Ltd. 

Robert Benjrunin Mills and Harold Van Winssen for Clifford Styles, Jackie Styles and Play Invest
ments Ltd., Respondents. 

Miehael Beardsley, Self Represented Respondent. 

Clifford Holland, Self Represented Respondent. 

Arnold Bolliger, Self Represented Respondent. 

Jolm McVey, Self Represented Respondent. 

Joan Frederick, Self Represented Respondent. 

Rakesh Shanna, Self Represented Respondent. 

Larry Debono, Self Represented Respondent. 

Keith McClear, Self Represented Respondent. 

REASONS FOR DECISION 



1 S.E. PEPALL J.:-- This motion addresses the legal characterization of claims of holders of 
preferred shares in the capital stock of the applicant, Nelson Financial Group Ltd. ("Nelson"). The 
issue before me is to determine whether such claims constitute equity claims for the purposes of 
sections 6(8) and 22.1 of the Companies' Creditors Arrangement Act (,'CCM"). 

Background Facts 

2 Nelson was incorporated pursuant to the Business Corporations Act of Ontario in September, 
1990. Nelson raised money from investors and then used those funds to extend credit to customers 
in vendor assisted financing progratmnes. It raised money in two ways. It issued promissory notes 
bearing a rate of retum of 12% per ammm and also issued preference shares typically with an annu
al dividend of 10%.1 The funds were then lent out at significantly higher rates of interest. 

3 The Monitor reported that Nelson placed ads in selected publications. The ads outlined the 
nature ofthe various investment options. Tenn sheets for the promissory notes or the preferred 
shares were then provided to the investors by Nelson together with an outline of the proposed tax 
treatment for the investment. No funds have been raised ii-om investors since January 29,2010. 

(a) Noteholders 

4 As ofthe date of the CCM filing on March 23,2010, Nelson had issued 685 promissory 
notes in the aggregate principal amount of$36,583,422.89. The notes are held by approximately 
321 people. 

(b) Preferred Shareholders 

5 Nelson was authorized to issue two classes of common shares and 2,800,000 Series A pre-
fen'ed shares and 2,000,000 Series B preferred shares, each with a stated capital of $25.00. The 
president and sole director ofN elson, Marc Boutet, is the owner of all of the issued and outstanding 
common shares. By July 31, 2007, Nelson had issued to investors 176,675 Series A preferred shares 
for an aggregate consideration of $4,416,925. During the subsequent fiscal year ended July 31, 
2008, Nelson issued a further 172,545 Series A prefelTed shares atld 27,080 Series B preferred 
shat·es. These shares were issued for an aggregate consideration of $4,672,3 83 net of share issue 
costs. 

6 The preferred shares are non-voting and take priority over the common shares. The compa-
ny's alticles of atnendment provide that the preferred shat'eholders are entitled to receive fixed pref
erential cumulative cash dividends at the rate of 10% per annum. Nelson had the unilateral right to 
redeem the shares on payment of the purchase price plus accrued dividends. At least one investor 
negotiated a right of redemption. Two redemption requests were outstanding as of the CCM filing 
date. 

7 As ofthe CCM filing date of March 23,2010, Nelson had issued and outstanding 585,916.6 
Series A and Series B preferred shares with an aggregate stated capital of $14,647,914. The pre
ferred shares are held by approximately 82 people. As of the date of filing of these CCM proceed
ings, there were approximately $53,632 of declat'ed but unpaid dividends outstanding with respect 
to the preferred shares and $73,652.51 of accumulated dividends, 

8 Investors subscribing for preferred shares entered into subscription agreements described as 
tenn sheets. These were executed by tlle investor and by Nelson. Nelson issued share celtificates to 



the investors and maintained a share register recording the name of each preferred shareholder and 
the number of shares held by each shareholder. 

9 As reported by the Monitor, notwithstanding that Nelson issued two different series of pre
ferred shares, the principal terms of the term sheets signed by the investors were almost identical 
and generally provided as follows: 

the issuer was Nelson; 
the par value was fixed at $25.00; 
the purpose was to finance Nelson's business operations; 
the dividend was 10% per annum, payable monthly, commencing one month af
ter the investment was made; 
preferred shareholders were eligible for a dividend tax credit; 
Nelson issued annual T-3 slips on account of dividend income to the preferred 
shareholders; 
the preferred shares were non-voting (except where voting as a class was re
quired), redeemable at the option of Nelson and ranked ahead of common shares; 
and 
dividends were cumulative and no dividends were to be paid on common shares 
if preferred share dividends were in an'ears. 

10 In addition, the Series B tenn sheet provided that the monthly dividend could be reinvested 
pursuant to a Dividend Reinvestment Plan ("DRIP "). 

11 The preferred shareholders were entered on the share register and received share certificates. 
They were treated as equity in the company's financial statements. Dividends were received by the 
prefetTed shareholders and they took the benefit of the advantageous tax treatment. 

(c) Insolvency 

12 Mr. Boutet knew that Nelson was insolvent since at least its financial year ended July 31, 
2007. Nelson did not provide financial statements to any of the preferred shareholders prior to, or 
subsequent to, the making of the investment. 

(d) Ontario Securities Commission 

13 On May 12, 2010, the Ontario Securities Commission ("OSC") issued a Notice of Hearing 
and Statement of Allegations alleging that Nelson and its affiliate, Nelson Inve."ltment Group Ltd., 
and various officet·s and directors of those corporations committed breaches of the Ontario Securi
ties Act in the course of selling preferred shares. The allegations include non-compliance with the 
prospectus requiretnents, the sale of shares in reliance upon exemptions that were inapplicable, the 
sale of shares to persons who were not accredited investors, and fraudulent and negligent misrepre
sentations made in the course of the sale of shares. The OSC hearing has been scheduled for the end 
of February, 2011. 

( e) Legal Opinion 

14 Based on the Monitor's review, the prefen'ed shareholders were documented as equity on 
Nelson's books and records and financial statements. Pursuant to court order, the Monitor retained 



Stikeman Elliott LLP as independent counsel to provide an opinion on the characterization of the 
claims and potential claims of the prefened shareholders. The opinion concluded that the claims 
were equity claims. The Monitor posted the opinion on its website and also advised the prefened 
shareholders of the opinion and conclusions by letter. The opinion was not to constitute evidence, 
issue estoppel or res judicata with respect to any matters of fact or law referred to therein. The 
opinion, at least in p31i, infonned Nelson's position which was sUPPOlied by the Monitor, that inde
pendent counsel for the prefened shareholders was ul1wananted in the circumstances. 

(f) Development of Plan 

15 The Monitor reported in its Eighth RepOli that a pl311 is in the process of being developed 
311d that prefe1Ted shareholders would have their existing preference shares cancelled and would 
then be able to claim a tax loss 011 their investment or be given a new fonn of preference shares with 
rights to be detelmined. 

Motion 

16 The holders of promissory notes are represented by Representative Counsel appointed pur-
suant to my order of June 15, 2010. Representative Counsel wishes to have some clarity as to the 
characterization ofthe preferred shareholders' claims. Accordingly, Representative Counsel has 
brought a motion for an order that all claims and potential claims of the prefened shareholders 
against Nelson be classified as equity claims within the meaning ofthe CCAA. In addition, Repre
sentative Counsel requests that the unsecured creditors, which include the noteholders, be entitled to 
be paid in full before any claim of a preferred shareholder and that the preferred shareholders fOlID a 
separate class that is not entitled to vote at any meeting of creditors. Nelson and the Monitor support 
the position of Representative Counsel. The OSC is unopposed. 

17 On the rehUl1 of the motion, some prefened shareholders were represented by counsel from 
Templeman Menninga LLP and some were self-represented. It was agreed that the letters and affi
davits of prefelTed sh31'eholders that were filed with the court would constitute their evidence. Oral 
submissions were made by legal counsel and by approximately eight individuals. They had many 
complaints. Their allegations against Nelson and Mr. Boutet range from theft, fraud, misrepresenta
tion including promises that their funds would be secured, operation of a Ponzi scheme, breach of 
tlUSt, dividend payments to some that exceeded the rate set forth in Nelson's articles, conversion of 
notes into preferred sh31'es at a time when Nelson was insolvent, non-disclosure, absence of a pro
spectus or offering memorandum disclosure, oppression, violation of section 23(3) of the OBCA and 
of the Securities Act such that the issuance of the prefened shares was a nullity, and breach offidu
ci31'y duties. 

18 The stories described by the investors are most unfOliunate. Many are seniors and pension-
ers who have invested their savings with Nelson. Some investors had notes that were rolled over 
and replaced with preference shares. Mr. McVey alleges that he made 311 original promissory note 
investment which was then converted 31'bitrarily and without his knowledge into preference shares. 
He alleges that the documents effecting the conversion did not contain his authentic signature. 

19 Mr, Styles states that he and his cOlnp311Y invested approximately $4.5 million in Nelson. He 
states that Mr. Boutet persuaded him to convert his promissory notes into preference shares by 
promising a 13.75% dividend rate, assuring him that the obligation of Nelson to repay would be 
treated the same or better than the promissory notes, and that they would have the same or a pliority 



position to the promissory notes. He then received dividends at the 13.75% rate contrary to the 10% 
rate found in the company's articles. In addition, at the time of the conversion, Nelson was insol
vent. 

20 hl brief, Mr. Styles submits that: 

The Issue 

(a) the investment transactions were void because there was no prospectus 
contrary to the provisions of the Securities Act and the Styles were not ac
credited investors; the preferred shares were issued contrary to section 
23(3) ofthe OBCA in that Nelson was insolvent at the relevant time and as 
such, the issuance was a nullity; and the conduct of the company and its 
principal was oppressive contrary to section 248 of the OBCA; and that 

(b) .the Styles' claim is in respect of an undisputed agreement relating to the 
conversion of thcir promissory notes into preferred shares which agree
ment is enforceable separate and apart from any claim relating to the pre
ferred shares. 

21 Are any of the claims advanced by the prefen'ed shareholders equity claims within section 2 
of the CCAA such that they are to be placed in a separate class and are subordinated to the full re
covery of all other creditors? 

22 The relevant provisions of the CCAA are as follows. 

Section 2 of the CCAA states: 

In this Act, 

"Claim" means any indebtedness, liability or obligation of any kind that would be 
a claim provable within the meaning of section 2 of the Bankruptcy and Insol
vency Act; 

"Equity Claim" means a claim that is in respect of an equity interest, including a 
claim for, among others, 

(a) a dividend or similar payment, 
(b) a retum of capital, 
(c) a redemption or retraction obligation, 
(d) a monetary loss resulting from the ownership, purchase or sale of an equity in

terest or from the rescission, or, in Quebec, the annulment, of a purchase or sale 
of an equity interest, or 

(e) contribution or indClmlity in respect of a claim referred to in any of paragraphs 
(a) to (d);" 

"Equity hlterest" means 



( a) in the case of a corporation other than an income tmst, a share in the cor-
poration -- or a wanant or option or another right to acquire a share in the 
corporation -- other than onc that is dcrived from a convertible debt, and 

(b) in the case of an income tmst, a unit in the income tmst -- or a wanant or 
option or another right to acquire a unit in the income tmst -- other than 
one that is deIived from a conveliible debt; 

Section 6(8) states: 

No compromise or anangement that provides for the payment of an equity claim 
is to be sanctioned by the court unless it provides that all claims that are not eq
uity claims are to be paid in full before the equity claim is to be paid. 

Section 22.1 states: 

Despite subsection 22(1) creditors having equity claims are to be in the same 
class of creditors in relation to those claims unless the court orders otherwise and 
may not, as members of that class, vote at any meeting unless the court orders 
otherwise. 

23 Section 2 of the Bankruptcy and Insolvency Act (HBIA ") which is referenced in section 2 of 
the CCAA provides that a claim provable includes any claim or liability provable in proceedings 
under the Act by a creditor. Creditor is then defined as a person having a claim provable as a claim 
under the Act. 

24 Section 121 (1) of the BLA describes claims provable. It states: 

An debts and liabilities, present or future, to which the bankmpt is subject on the 
day on which the bankmpt becomes bankmpt or to which the bankrupt may be
come subject before the bankmpt's discharge by reason of any obligation in
cuned before the day on which the bankmpt becomes banlaupt shall be deemed 
to be claims provable in proceediI~gs ul~~er this Aet. 

25 Historically, the claims and rights of shareholders were not treated as provable claims and 
ranked after creditors of an insolvent corporation in a liquidation. As noted by Laskin J.A. in Re 
Central Capital Corporation2

, on the insolvency of a company, the claims of creditors havc always 
ranlced ahead of the claims of shareholders for the return of their capital. This principle is premised 
on the notion that shareholders are understood to be higher risk participants who have chosen to tie 
their investment to the fortunes of the corporation. In contrast, creditors choose a lower level of ex
posure, the assumption being that they will rank ahead of shareholders in an insolvency. Put differ
ently, amongst other things, equity investors bear the risk relating to the integrity and character of 
management. 

26 This treatment also has been held to eneompass fraudulent misrepresentation claims ad-
vanced by a shareholder seeking to recover his investment: Re Blue Range Resource Corp.) In that 
case, Romaine J. held that the alleged loss derived fl.-om and was inextricably intertwined with the 
shareholder interest. Similarly, in the United States, the Second Circuit Court of Appeal in Re Stir
ling Homex Corp.4 concluded that shareholders, including those who had allegedly been defhuded, 
were subordinate to the general creditors when the company was insolvent. The Court stated that 



"the real party against which [the shareholders] are seeking relief is the body of general creditors of 
their corporation. Whatever relief may bc granted to them in this ease will reduce the percentage 
which the general creditors will ultimatcly realize upon their claims." National Bank of Canada v. 
Merit Energy Ltd. 5 and Earthfirst Canada Inc. 6 both treated claims relating to agreements that were 
collateral to equity claims as equity claims. These eases dealt with separate indelIDlifieation agree
ments and the issuanee of flow through shares. The separate agreements and the ensuing claims 
were treated as part of one integrated transaction in respect of an equity interest. The case law has 
also recognized the complications and delay that would ensue if CCAA proceedings were mired in 
shareholder claims. 

27 TIle amendments to the CCAA came into force on September 18, 2009. It is clear that the 
amendments incorporated the historical treatment of equity claims. The language of section 2 is 
clear and broad. Equity claim means a claim in respect of an equity interest and includes, amongst 
other things, a claim for rescission of a purchase or sale of an equity interest. Pursuant to sections 
Q(8) and 22.1, equity claim~ are rendered subordinate to those of creditors. 

28 TIle Nelson filing took place after the amendments and therefore the new provisions apply to 
this ease. Therefore, if the claims ·of the prefened shareholders are properly characterized as equity 
claims, the relief requested by Representative Counsel in his notice of motion should be granted. 

29 Guidance on the appropriate approach to the issue of characterization was provided by the 
Ontario Court of Appeal in Re Central Capital Corporation7

• Central Capital was insolvent and ! 

sought protection pursuant to the provisions of the CCAA. The appellants held prefelTed shares of it..; 

Central Capital. The shares each contained a right of retraction, that is, a right to require Central 
Capital to redeem the shares on a fixed date and for a fixed price. One shareholder exercised his 
right of retraction and the other shareholder did not but both filed proofs of claim in the CCAA pro
ceedings. In considering whether the two shareholders had provable debt claims, Laskin I.A. con
sidered the substance ofthe relationship between the company and the shareholders. If the govem-
ing instrument contained features of both debt and equity, that is, it was hybrid in character, the 
court must detennine the substance of the relationship between the company and the holder ofthe 
certificate. The Court examined the parties' intentions. 

30 In Central Capital, Laskin lA. looked to the share purchase agreements, the conditions at
taching to the shares, the articles of incorporation and the treatment given to the shares in the com
pany's financial statements to ascertain the parties' intentions and determined that the claims were 
equity and not debt claims. 

31 In this case, there are characteristics that are suggestive of a debt claim and of an equity 
claim. That said, in my view, the prefened shareholders are, as their description implies, sharehold
ers ofNclson and not creditors. In this regard, I note the following. 

(a) Investors were given the option of investing in promissory notes or prefer
enee shares and opted to invest in shares. Had they taken promissory notes, 
they obviously would have been creditors. The preference shares carried 
many attractions including income tax advantages. 

(b) The investors had the right to receive dividends, a well recognized right of 
a shareholder. 

(c) TIle preferenee share conditions provided that on a liquidation, dissolution 
or winding up, the preferred shareholders ranlced ahead of eOlIDnon share-



holders. As in Central Capital, it is implicit that they therefore would rank 
behind creditors. 

(d) Although I acknowledge that the prefelTed shareholders did not receive 
copies of the financial statements, nonetheless, the shares were treated as 
equity in Nelson's financial statements and in its books and records. 

32 TIle substance of the arrangement between the prefelTed shareholders and Nelson was a re-
lationship ba..;;ed on equity and not debt. Having said that, as I observed in I Waxman & Sons. 8, 

there is support in the case law for the proposition that equity may become debt. For instance, in 
that case, I held that a judgment obtained at the suit of a shareholder constituted debt. An analysis of 
the nature of the claims is therefore required. If the claims fall within the parameters of seetion 2 of 
the CCAA, clearly they are to be treated as equity claims and not as debt claims. 

33 In this case, in essence the claims of the prefelTed shareholders are for one or a combination 
of the following: 

(a) declared but unpaid dividends; 
(b) unperfonned requests for redemption; 
(c) compensatory damages for the loss resulting in the purchased prefelTed shares 

now being worthless and claimed to have been eaused by the negligent or fraud
ulent misrepresentation of Nelson or of persons for whom Nelson is legally re
sponsible; and 

(d) payment of the amounts due upon the rescission or annulment of the purchase or 
subscription for prefelTed shares. 

34 In my view, all of these claims fall within the ambit of section 2, are governed by sections 
6(8) and 22.1 of the CCAA, and therefore do not constitute a claim provable for the purposes of the 
statute. The language of seetion 2 is clear and unambiguous and equity claims include "a claim that 
is in respeet of an equity interest" and a claim for a dividend or similar payment and a claim for re
scission. This encompasses the claims of all of the prefened shareholders including the Styles 
whose claim largely amounts to a request for rescission or is in respect of an equity interest. The 
case of National Bank of Canada v. Merit Energy Ltd.9 is applicable in regard to the latter. In sub
stance, the Styles' claim is for an equity obligation. At a minimum, it is a claim in respect of an eq
uity interest as described in section 2 of the CCAA. Parliament's intention is clear and the types of 
claims advanced in this case by the prefened shareholders are captured by the language of the 
amended statute. While some, and most notably Professor Janis Sarra lO

, advoeated a statutory 
amendment that provided for some judicial flexibility in cases involving damages arising from 
egregious conduct on the palt of a debtor corporation and its officers, Parliament opted not to in
clude such a provision. Sections 6(8) and 22.1 allow for little if ally flexibility. 111at said, they do 
provide for greater certainty in the appropriate treatment to be accorded equity claims. 

35 There are two possible exceptions. Mr. McVey claims that his promissory note should never 
have been eonvelted into preference shares, the conversion was unauthorized and that the signatures 
on the tenTI sheets are not his own. If Mr. McVey's evidenee is accepted, his claim would be qua 
creditor and not preferred shareholder. Secondly, it is possible that monthly dividends that may 
have been lent to Nelson by LaITY Debono constitute debt claims. TIle factual record on these two 
possible exceptions is incomplete. The Monitor is to investigate both scenaI'ios, consider a resolu
tion of same, and report back to the court on notice to any affected parties. 



36 Additionally, the claims procedure will have to be amended. The Monitor should consider 
an appropriate approach and make a recommendation to the court to accommodate the needs of the 
stakeholders. The relief requested in the notice of motion is therefore granted subject to the two 
aforesaid possible exceptions. 

S.E. PEP ALL J. 

cp/e/qlafr/qlvxw/qlana 

1 The Monitor is aware of six prefen'ed shareholders with dividends that ranged fi.'Olll 10.5% 
to 13.75% per annum. 

2 (1996), 38 C.B.R. (3d) 1 (Ont. C.A.). 

3 (2000), 15 C.B.R. (4th) 169. 

4 (1978) 579 F. 2d 206 (2nd Cir. ct. of App.). 

5 [2001J A.J. No. 918, (2001), 2001 CarswellAlta 913, affd [2002J A.J. no. 6, 2002 
CarswellAlta 23 (Alta C.A.). 

6 [2009J A.J. No. 749, (2009) 2009 CarswellAlta 1069. 

7 Supra, note 2. 

8 [2008J O.J. No. 885, (2008),2008 CarswellOnt 1245. 

9 Supra, note 5. 

10 "From Subordination to Parity: An hlternationa1 Comparison of Equity Securities Law 
Claims in InsolvencyProceedings ll (2007) 16 Int. Insolv. Re., 181. 
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Reasons for Judgment 

B.RC. ROMAIl'JE J.:-

INTRODUCTION 

1 Eatihfirst Canada Inc. seeks a declaration as the proper characterization of potential claims of 
holders of its flow-through common shares for the purpose of a proposed plan of arrangement under 
the Companies' Creditors Arrangement Act, R.S.c. 1985, e. C-36, as amended. The issue is whether 
contingent claims that the flow-through subseribers may have are, at their core, equity obligations 
rather than debt or creditor obligations and, as such, necessarily rank behind claims made by the 
creditors of Earth first. I decided that the potential claims are in substance equity obligations and 
these are my reasons. 

FACTS 

2 The flow-through shares at issue were distributed in December, 2007 as part of an initial pub-
lic offering of COlmnon shares and flow-through shares. The eommon shares plus one-half of a 
warrant were offered at a priee of $2.25 per unit. The flow-through shares were offered at a price of 
$2.60 per share. Investors who wished to purehase flow-through shares were required to execute a 
subscription agreement which included the following covenants of Earthfirst: 

6.(b) to ineur, during the Expenditure Period, Qualifying Expenditures in such 
amount as enables the Corporation to renounce to each Subscriber, Qualifying 
Expenditures in an amount equal to the Commitment Amount of such Subscriber; 

(c) to renounce to each Subscriber, pursuant to subsection 66(12.6) and 66(12.66) of 
the Tax Aet and this Subscription Agreement, effective on or before December 
31,2007, Qualifying Expenditures incurred during the Expenditure Period in an 
amount equal to the Commitment Amount of sueh Subscriber; 

(g) if the Corporation does not renounce to the Subseriber, Qualifying Expenditures 
equal to the Commitment Amount of such Subscriber effective on or before De
eember 31, 2007 and as the sole recourse to the Subscriber for such failure, the 
Corporation shall indemnify the Subscriber as to, and pay to the Subscriber, an 
amount equal to the amount of any tax payable under the Tax Act (and under any 
conesponding provincial legislation) by the Subscriber (or if the Subscriber is a 
partnership, by the partners thereof) as a consequence of such failure, such pay
ment to be made on a timely basis once the amount is definitively detennined, 
provided that for certainty the limitation of the Corporation's obligation to in
delnnify the Subscriber pursuant to this Section shall not apply to limit the Cor
poration's liability in the event of a breach by the Corporation of any other cove
nant, representation or warranty pursuant to tIllS Agreement or the Underwriting 
Agreement; 



3 Certain conditions were required to be satisfied before expenditures made by Earthfirst would 
qualifY as "QualifYing Expenditures" pursuant to the Income Tax Act and the associated regulations. 
Because construction of Earthfirst's Dokie 1 wind powcr project was interrupted by events triggered 
by the CCAA filing, it may be that Earthfirst will not be able to satisfy some of these conditions. 
While Earthfirst is seeking a purchaser ofthe Dokie 1 project assets, and that purchaser may com
plete the necessary requirements for expenditures to be considered "Qualifying Expenditures", there 
is presently no guarantee that the necessary conditions will be met. The subscribers for 
flow-through shares may therefore have a claim under the indemnity set out in the subscription 
agreement. 

ISSUE 

Are the claims under the indemnity debt claims or claims for the retum of an equity investment? 

ANALYSIS 

The flow-through share subscribers submit that their indemnity claims are not claims for the retum 
of capital. Counsel for the flow-through share subscribcrs makes some persuasive arguments in that 
regard, including: 

(a) that the underlying rights that fonn the basis of the claims are severable 
and distinct from the status of subscribcrs as shareholders of Earthfrrst, in 
that the flow-through shares are composed of two distinet components, 
being COlmnon shares and the subscriber's right to the renunciation of a 
certain amount of tax credit or the right to be indemnified for tax credit not 
so renounced. It is submitted that further evidence ofthe distinct and sev
erable nature ofthe indemnity claim can be found in the fact that, whi1e the 
common share component of the flow-through shares can be transferred, 
the flow-through benefits accrue only to original subscribers; 

(b) that the claimants in advancing a claim under the indemnity are not ad
vancing a claim for the return of their investment in common shares; 

(c) that the rights and obligations that fonn the basis of the indemnity claim 
are set out in the subscription agreement, which indicates an intention to 
create a debt obligation in the indemnity provisions; and 

(d) that the claim under the indemnity is limited to a specific amount as com
pared to the unlimited upside potential of any equity investment, and that 
thus one of the policy reasons for drawing a distinction between debt and 
equity in the context of insolvency does not apply to an indemnity claim. 

4 On the other side of the argument, it is clear that the indemnity claim derives from the origi-
nal status of the subscribers as subscribers of shares, that the claim was acquired as part of an in
vestment in shares, and that any recovery on the indemnity would serve to recoup a portion of what 
the subscriber originally invested, primarily qua shareholder. While it may be true that equity may 
become debt, as, for instance, in the case of declared dividends or a claim redueed to a judgment 
debt (Re L Waxman & Sons Ltd. [2008J OJ. No. 885 at para 24 and 25), the indemnity claim has 
not undergone a transfonnation from its original purpose as a "sweetener" to the offering of eom
mon shares, even if individual subscribers have since sold the shares to which it was attached. The 
renunciation of flow-through tax credits, despite the payment of a premium for this feature, can be 
characterized as incidental or secondary to the equity features of the investment, a marketing feature 



that provided an altemative to the share plus warrant tranche ofthe public offering for investors 
who found the feature attractive: Canada Deposit Insurance Corp. v. Canadian Commercial Bank 
[1992] S.CJ. No. 96 at para. 54. 

5 This type of indelmlity skirts close to the line that comis are attempting to draw with respect 
to the characterization and ranking of equity and equity-type investments in the insolvency context. 
In Alberta, that line is drawn by the decision of Lo Vecchio, J. in National Bank of Canada v. Merit 
Energy Ltd., [2001] AJ. No. 918, upheld by the Comi of Appeal at [2002] AJ. No.6. The indem
nity at issue in Merit Energy was substantially identical to the one at issue in this case. While 
Lovecchio, J. appeared to refer to elements of misrepresentation arising fi'om prospectus disclosure 
with respect to the Merit indelmllty claim at para. 29 ofthe decision, it is clear that he considered 
the debt features of the indelmlity in his later analysis, and noted at para. 54 that: 

While the Flow-Through Shareholders paid a premium for the shares (albeit to 
get the deductions), in my view the debt features associated with the CEE in
demnity from Merit do not "transfonn' that part of the relationship from a share
holder relationship into a debt relationship. That part of the relationship remains 
"incidental" to being a shareholder. 

The Court of Appeal in dismissing the appeal commented: 

Counsel for the appellant stresses the express indemnity covenant here, but in our 
view, it is ancillary to the underlying right, as found by the chambers judge. 
Characterization flows from the underlying right, not from the mechanism for its 
enforcement, nor from its non-perfonnance. 

The decision in Merit Energy thus detemlines the issue in this case, which is not distinguishable on 
any basis that is relevant to the issue. I also note that, while it is not detenninative of the issue as the 
legislation has not yet been proclaimed, section 49 of Bill C-12, An Act to amend the Bankruptcy 
and Insolvency Act, the Companies' Creditors Act, the Wage Protection Program Act and Chapter 
47 ofthe Statues of Canada, 2005, 2nd Sess., 39th ParI., 2007, ss. 49, 71 [Statute c.36] provides that 
a creditor is not entitled to a dividend in respect of any equity claim until all other claims are satis
fied. Equity Claims are defined as including: 

(a) a dividend or similar payment, 
(b) a retum of capital, 
(c) a redemption or retraction obligation, 
(d) a monetary loss resulting from the ownership, purchase or sale of an equity in

terest or from the rescission, or, in Quebec, the annulment, of a purchase or sale 
of an equity interest, or 

(e) contribution or indemnity in respect of a claim refen-ed to in any paragraphs (a) 
to (d) [emphasis added]. 

CONCLUSION 

I therefore grant: 

a) a declaration that potential claims that holders of flow-through COlmnon 
shares in Eatihfirst may have against Earthfirst, if any, at'e at their core eq-



uity obligations rather than debt or creditor obligations, and, as such, nec
essarily rank behind in priority to claims made by creditors of Earthfirst 
and will not participate in any creditor plan or distribution; and 

b) an order pennitting Earthfirst to make certain payment to its creditors pur
suant to a Plan of Anangement in an amount and upon such tenns to be 
detennined by this Honourable Comi at the date of this application without 
regard to any contingent or other claims ofthe flow-through shareholders 
or subscribers. 

B.E.C. ROMAINE J. 

* * * * * 
Corrigendum 

Released: July 8, 2009 

The citation "Earthfirst Canada Inc. (Companies' Creditors Arrangement Act) 2009 ABQB 31611 

was corrected to read llEmihfirst Canada Inc. (Re) 2009 ABQB 31611 

cp/e/qlcct/qlpwb/qlltl/qlaxr 
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that Group entities gave indemnities or otherwise acknowledged claimants' entitlement to indemni
ties -- For purpose of CCAA proceedings, lender's claim and indemnity claims constituted equity 
claims -- Companies' Creditors Arrangement Act, s. 2(1). 

Motion by the Monitor for the Gandi Group for advice and directions regarding indemnity claims 
made against the Group. The Gandi Group was under creditor protection. The Monitor was ap
pointed in May 2009. The business and assets of the Group were sold with court approval. The 
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in the arbitration together with all legal fees incun'ed in defending the arbitration. The claimants' 
proofs of claim relied on indemnity provisions set out in the limited liability company agreement 
and a separate indemnification made by Gandi Holdings at the time of the lender's advance. In 
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HELD: Motion allowed. There was no evidence that any indemnities from any other Gandi Group 
entities were made at the time ofthe advance. There were no corporate records supporting the con
tention that two of the claimants were an officer or director of Gandi Itmovations. Thus, the third 
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demnity in the company's articles. Such claim was subject to a subordination agreement in respect 
of the debt pOltion of the advance, and thus the third claimant had no right to receive payment from 
Gandi Innovations in respect of his claim. There was no basis for infe111ng that the articles of the 
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There was no prior acknowledgment ofliability for indemnity by the Group. The claims of both the 
lender and the claimants were to be treatcd as equity claims for the purpose of the CCAA proceed
ing. 
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Mathew Halpin and Evan Cobb, for TA Associates Inc. 

Christopher J. Cosgriffe, for Harry Gandy, Jrunes Gandy and Trent Gannoe. 

ENDORSElVIENT 



1 F.J.C. NEWBOULD J.:-- This is a motion brought by BDO Canada Limited in its capacity 
as the COUli-appointed Monitor of Gandi Innovations Limited) Gandi llU1ovations Holdings LLC) 
Gandi ImlOvations LLC) Gandi ImlOvations Hold Co) and Gandi Special Holdings LLC (the "Gandi 
Groui') for advice and directions) and paIiicularly to detennine preliminary issues in cOlUlection 
with the indemnity claims made by Hary Gandy) James Gandy and Trent Garmoe (the "Claimants") 
against all of the Gandi Group. 

2 The Gandi Group is under CCAA protection. The Monitor was appointed in the Initial Order 
on May 8) 2009. 

3 The business and assets of the Gandi Group have been sold with court approval. The proceeds 
from the sale are being held by the Monitor for eventual distribution to unsecured creditors pursuant 
to a plan of compromise and arrangement. 

Arbitration proceedings and indemnity claims' 

4 Gandi llU1ovations Holdings LLC ("Gandi Holdings") was incorporated pursuant to the laws 
ofthe State of Delaware on August 24) 2007. On September 12, 2007, the Gandi Group 
re-organized their business structure so that Gandi Holdings became the direct or indirect parent of 
the other various entities comprising the Gandi Group. 

5 TA Associates Inc. is a general partner for a number ofTA partners. In conjunction with the 
reorganization of Gandi Holdings, it advanced approximately US $75 million on September 12, 
2007 by way of debt and equity to the Gandi Group. The advance consisted of: 

(i) an equity investment in the aIll0unt of US $50 million made pursuant to the tel111S 
of a Membership Interest Purchase Agreement in respect of Gandi Holdings dat
ed as of September 12, 2007 made between, among others, Gandi Holdings, TA 
Associates and the Claimants in their personal capacities; and 

(ii) an unsecured loan in the amount of US $25 million which amount was guaran-
teed by other members of the Gandi Group. 

6 In January 2009, TA Associates commenced an aI'bitration proceeding against the Claimants. 
In the arbitration TA Associates claim damages against the Claimants in an amount of US $75 mil
lion with interest, being the total amount ofTA Associates' investment in the Gandi Group. The ar
bitration has not yet been heard on its merits. 

7 On December 20,2010, the Monitor received proofs of claim ofHary Gandy and James 
Gandy against the Gandi Group in the approximate amount of $76 million and a proof of claim of 
Trent Gannoe against the Gandi Group in an approximate amount of $88 million. The Claimants 
asseli an entitlement to indemnification by the Gandi Group in respect of any award of damages 
which may be made against them in the arbitration together with all legal fees incurred by the 
Claimants in defending the arbitration. 

S The proofs of claim filed by the Claimants rely on indemnity provisions set out in the 
Amended and Restated Limited Liability Company Agreement of Gandi Holdings and a separate 
IndenU1ification Agreement made by Gandi Holdings entered into in com1ection with the Member
ship Agreement made at the time of the TA Associates investment with Gandi Holdings. Gandi 
Holdings is the only Gandi entity that is a paliy to these indelllility agreements. 



9 On March 11, 2011 the Monitor disallowed the indemnity claims and advised the Claimants 
that based on the evidence filed in support of the indemnity claims, any indemnity claim would be 
solely against Gandi Holdings. 

10 TIle Claimants have served notices of dispute and have provided to the Monitor a memo-
randum of articles of Association of Gandi Canada which provides an indemnity in favour of direc
tors and officers of Gandi Canada in cettain circumstances. 

11 There is also an indemnity of Gandi Innovations Hold Co ("Gandi Hold COli). At the rele-
vant times James Gandy was the sole director ofthe company. 

12 TIlere has been an extensive seareh for corporate documents. TIle Monitor made inquiries of 
Jaffe Raitt Heuet' & Weiss Ine., fonner corporate eounsel ofthe Gandi Group, and learned that all of 
corporate govemance docmnents of the Gandi Group, at Hary Gandy's request, had been sent to 
Stikeman Elliot LLP, insolvency counsel for the Gandi Group, following the CCAA filing date. 
Counsel for the Monitor attended at the offices of Stikeman Elliott and reviewed the corporate gov
emance docmllents in its possession. 

13 In addition the Monitor contacted eounsel for Agfa, the purchaser of the assets ofthe Gandi 
Group, to inquire if it has in its possession copies of the Gandi Group's corporate govemancc rec
ords. The Monitor was advised by counsel for Agfa that Agfa was not able to find any corporate 
govemance documents ofthe Gandi Group entities. 

14 The Monitor also reviewed the books and records of the Gandi Group in storage. In addi
tion, the Monitor advised the Claimants that should they wish to undertake a review of the Gandi 
Group's records in storage, the Claimants were invited to contact thc Monitor and anange for such 
review. The review was an'anged and conducted by the Claimants on June 3, 2011. 

15 It is a faet that there are not in existence documents that SUppOlt the Claimants all being en-
titled to indemnities from each corporate entity in the Gaudi Group. 

Issues 

16 Whethet,tlle Claimants will ever be with held liable in the arbitration is not yet known. 
However, whether the Claimants have tights to indemnification against all of the Gandi Group or 
against only Gandi Holdings and Gandi Hold Co will assist the Monitor in detennining whether to 
proceed with a consolidated plan of arrangemetlt or file an altemative plan excluding Gandi Hold
ings andlor Gandi Hold Co which would enable the Monitor to make a meaningful distribution to 
unsccured creditors prior to the completion ofthe arbitration. 

17 Therc is another preliminary issue. In the arbitration, TA Associates seeks to recover against 
the Claimants their equity investment ofDS $50 million, for which the Claimants in tum have 
sought indemnification fi'om the Gandi Group. TIle Monitor seeks a preliminary detennination as to 
whethet, these claims for indemnification relating to the claim by TA Associates for its equity in
vestment eonstitute Ifequity claims" under the CCAA. A determination of this issue will assist the 
Monitor in dctermining the maximum amount which ean be claimed by the Claimants and may fa
cilitate an earlier distribution of funds available to unsecured creditors. 

Discussion 

( a) Indemnity agreements 



18 An Amended and Restated Limited Liability Company Agreement of Gandi Holdings dated 
September 12,2007 provides for an indemnity by Gandi Holdings in section 6.8(a) for board mem
bers and officers. There is no dispute that the Claimants were officers and board members of Gandi 
Holdings. It also contains in section 7.6 an indemnity for Members as follows: 

(a) Without limitation of any other provision of this Agreement executed in C01111ec
tion herewith, the Company agrees to defend, indenmify and hold each Member, 
its affiliates and their respective direct and indirect partners (including partners of 
partners and stockholders and members of partners), members, stocldlolders, di
rectors, officers, employees and agents and each person who controls any of 
them ... 

19 Superwide Limited Partnership is a Member and the Claimants are partners of Super wide. 
Thus the Claimants are indemnified by Gandi Holdings by that provision as well. 

20 There is a form on indenmity agreement made between Gandi Holdings and indemnitees. 
The fonn in the record is an unsigned eopy dated September 11,2007. Neither the monitor nor any 
of the parties have been able to locate any of these agreements signed in favour of the Claimants. 
Hary Gandi, who swore an affidavit for the Claimants, said that a copy of this agreement was signed 
between Gandi Holdings and each of the Claimants on September 12, 2007. It contains the follow
ing: 

WHEREAS, the Company desires to provide Indemnitee with specific contractu
al assuranee ofIndemnitee's rights to full indemnification against litigation risks 
and related expenses (regardless, among other things, of any amendment to or 
revocation of the Company's LLC Agreement or any change in the ownership of 
the Company or the composition of its Board of Managers) ... 

3. Agreement to indemnify ... if Indemnitee was or is a party or is threatened to be 
made a party to any Proceeding by reason of Indenmitee's Corporate Status, 
Indemnitee shall be indemnified by the Company against all Expenses and Lia
bilities incurred .... " 

21 Assuming that this fonn ofindelmlity agreement was signed by Gandi Holdings and the 
Claimants, they would be eovered by it. 

22 The Claimants contend that each of the corporate entities in the Gandi Group signed an in-
demnity in favour of each of them. This is based on a statement in the affidavit of Hary Gandy that 
Gandi Holdings and the other CCAA Respondents provided additional indemnities to him, James 
Gandy and Trent Garmoe dated September 12, 2007. He attached to his affidavit a form ofthe in
demnification agreement to be signed by Gandi Holdings. No affidavit was filed from James Gandy 
or Trent Gannoe. 

23 There is no fonn of indemnity agreement in existence which names an indemnifier other 
than Gandi Holdings. 



24 The date of September 12, 2007, said to be the date that all of the entities in the Gandi 
Group signed indemnities in favour of each of the claimants, was the date of the investment by TA 
Associates in which it purchased a membership interest in Gandi Holdings only. Representatives of 
TA Associates received identical indemnities from Gandi Holdings. There is no evidence that any 
indemnities from any ofthe other Gandi Group entities were made at that time. To the contrary, the 
Membership Interest Purchase Agreement under which TA Associates purchased its membership 
interest in Gandi Holdings contained as a condition to closing a requirement that Gandi Holdings 
sign an indemnification agreement. The indeImlification was only to be given by Gandi Holdings. 
There was no requirement for an indemnity to be given by any other eIltity in the Gandi Group,. 

25 I do not accept the bald statement of Hary Gandy that all ofthe entities in the Gandi Group 
gave indemnities at the time. The only indemnities that were given were by Gaudi Holdings. 

(b) Memorandum and articles of Gandi Hold Co 

26 In the course of its investigation, the Monitor did locate an indemnity granted by Gandi 
Hold Co in its Memorandum and Articles in favour of its directors and officers. Those articles con
tain an indemnity in the same tenns as the indemnity in the Gandi Innovations Limited articles, as 
discussed below. As the Monitor does not seek a detennination regarding indemnities given by 
Gandi Hold Co, I need not discuss whether one or more of the Claimants is entitled to be indemni
fied by these articles. 

(c) Articles of Association of Gandi Innovations Limited (Gandi Canada) 

27 The articles of this company contain an indemnity as follows: 

Every director or officer, fonner director or officer, or person who acts or acted 
at the Company's request, as a director or offiger of the Company, a body corpo
rate, partnership or other association of which the Company is or was a share
holder, partner, member or creditor and the heirs and legal representatives of 
such person, in absence of any dishonesty on the part of such persons shall be 
indemnified by the Company .. .in respect of any claim made against such person 
... by reason of being or having been a dire9tor or officer of the Company. [em
phasis added] 

28 The corporate records sent to the Monitor by the corporate solicitors who incorporated the 
company name James Gandy as the president, treasurer and secretary and as the sole director. Hary 
Gandy stated at the outset of his affidavit filed on behalf of the claimants that he was the president 
and chief executive officer and chainnan of the board of the companies that made up the Gandi 
Group. There are no corporate records that suppoli that assertion and on his cross-examination he 
aclmowledged he had no documents, including board resolutions, contracts or appointment letters to 
show that he was ever a director or officer of Gandi Innovations Limited. He said that he was di
recting the business of all of the entities. On his cross-examination, he said that as far as he was 
coneemed, James Handy and Trent Gatmoe were directors and officers of the company. 

29 J atnes Gandy did not file any affidavit to say that he was not the president, treasurer and 
secretary of the company, as shown in the corporate records. Trent Gannoe did not file any affida
vit. I think it fair to draw an adverse inference that their evidence would not have been helpful to 
their case. 



30 The affidavit of Bruce Johnston filed on behalf ofTA Associates states that Hary Gandy and 
Trent Gannoe were not directors or officers of Gandi Innovations Limited and that a document 
printed fi'om the Nova Scotia Registry of Joint Stock Companies which was included in the closing 
documcnts for TA Associates' investment showed that James Gandy was the only director and of
ficer of Gandi Innovations Limited. 

31 There has been an extensive search for corporate documents but none have been found that 
would suppod Hary Gundy or Trent Gannoe as being an officer or director of Gandi Innovations 
Limited. 

32 It is argued that the indemnity in thc articles of Gandi Innovations Limited is in favour not 
only of officers and directors, but also "persons who acted at the Company's request as a director or 
officer ofthc Company", and that Hary Gandy and Trcnt Gannoe acted as directors and officers at 
the Company's request. There is celiainly no documentary evidence of that. Prcsumably the rcqueSt 
would have had to come from James Gandy, who is the sole officer and director according to the 
corporate records. There is no evidence fi'om any of the Claimants that any request was made to 
Hary Gandy or Trent Gannoe to act as an officer or director of Gandi Iml0vations Limited, which 
one would have expected if the asseliion was to be made. 

33 It is also argued that the board of managers (the Dclaware concept of a board of directors) of 
Gandi Holdings operated the subsidiaries as if they were officers and directors of the subsidiaries. 
Again, there is no documentary evidence of that and no evidence from any of thc Claimants to sup
pod the asseliion. While Hary Gandy may have operated the busincss in a functional sense, that 
does not mean that he was acting as an officer or director of any subsidiary in the corporate sense. 
This is not mere semantics. T A Associates made a large investment, and one of the corporate doc
uments provided on closing was the Nova Scotia Registry of Joint Stock Companies that showed 
only James Gandy as an officer and director. If all of the Claimants are entitled to bc indemnificd by 
Gandi hmovations Limited, it will impact the claim ofT A Associatcs in the CCAA proceedings. 

34 In the circumstances, 1 find that the only person entitled to indemnification from Gandi In-
novations Limited is James Gandy. 

35 However, in connection with the financing provided by TA Associates, James Gandy exe-
cuted a Subordination Agreement dated as of September, 12,2007 under which he agreed that any 
liability or obligations of Gandi Canada to him, present or in the future, would be defened, post
poned and subordinated in all respects to the repayment in full by Gandi Innovations of all indebt
edness, liabilities and obligations owing to T A Associates in comlection with the purchase by T A 
Associates of US $25 million in notes. Until that obligation to pay the notes in full with interest has 
been fulfilled, any claim by James Gandy under the indemnity from Gandi hmovations Limited is 
subordinated to the claim ofTA Associates. 

36 The debt claim ofTA Associates of $46,733,145 has been accepted by the Monitor. Assum
ing that the purchase price on the sale of the assets to Agfa is received in full, the monitor expects a 
distribution to unsecured creditors of approximately 27% of the value of their claims. In such cir
cumstances, James Gundy will have no right to receive any payment from Gandi hmovations Lim
ited in respect of his indeillility claim. 

(d) Other Gaudi Group entities 



37 It was asserted by the Claimants that because the Gandi companies operated essentially as 
one integrated company, it should be infelTed that the constating documents of the other entities in 
the Gandi Group contained the same indemnity as contained in the bylaws of Gandi Innovations 
Limited and Gandi Hold Co. I do not agree. 

38 Gandi Innovations LLC is a Texas company. Its Amended and Restated Operating Agree-
ment contains the types of things nonnally contained in a general bylaw of an Ontario corporation. 
It contains no provision for indemnities. It was argued that as no articles were obtained from Texas, 
it could be assumed that the articles contained an indenmity provision similar to that contained in 
the bylaws of Gandi Innovations Limited and Gandi Hold Co. I asked counsel to obtain whatever 
documentation was available in Texas, and subsequently the Monitor received from its US counsel, 
Vinson & Elkins LLP, a copy of articles of organization for Gandi Innovations LLC dated August 
2, 2004. There is nothing in these articles dealing with indemnities. Vinson & Elkins LLP advised 
that these articles, together with amending atiicles already in the possession of the Monitor, are the 
only corporate governance documents on file with the State of Texas. 

39 Gatldi Special Holdings LLC is a Delaware corporation. The Limited Liability Company 
Agreement of Gandi Special Holdings LLC, like the Texas company, contains the types of things 
nonnally contained in a general bylaw of an Ontario corporation. It contains no provision for in
demnities. Following the hearing, the Monitor obtained through Vinson & Elkins LLP a Delaware 
Certificate of Fonnation of Gandi Special Holdings LLC. This document contains no provision for 
indemnities. A certificate of the Secretary of State of Delaware confinns that there were no other 
relevant documents on file and this was confinned by Vinson & Elkins LLP. 

40 I find that there is no indemnity in favour of the Claimants in the corporate documentation 
of Gandi Innovations LLC atld Gandi Special Holdings LLC. 

41 It is also argued on behalf of the Claimants that the Gandi Group have acknowledged atlob-
ligation to indemnify the Claimants and it is said that this arises iI-om a meeting of the board of 
Gandi Holdings. It is argued that the Gandi Group tlrrough the Monitor is thus estopped from deny
ing an indemnity for all of the Gandi Group companies. A document said to be minutes of a meeting 
of the board of managers of Gatldi Holdings held on March 4,2009 is relied on. That document 
contains the following paragraph: 

The next item on the agenda was the indemnification ofthe officers. It was gen
erally agreed that all patiies would follow the Purchase Agreement between 
Gandi hmovations and TA Resources dated September 12,2007: Counsel for TA 
had previously expressed the opinion that indemnification was not allowed under 
the purchase agreement. Counsel for James Gandy, Hary Gandy and Trent 
Gatmoe together with the Corporate Counsel, Matthew Murphy had previously 
expressed verbal opinions that the indemnification of the officers was pennitted 
under the Purchase Agreement. Lydia Garay, as the only member not involved in 
the dispute between TA and the key holders, voted to follow the advice of Cor
porate Counsel, Matthew Murphy. To avoid any misunderstanding, Corporate 
Counsel would be requested to express that opinion in writing. 

42 I do not see this paragraph in the infonnal minutes as assisting the Claimants. It is a meeting 
of the board of Gandi Holdings. It says that it was generally agreed that all palites would follow the 
purchase agreement between Gandi Holdings and TA resources dated September 12, 2007. That 



purchase agreement provides for an indemnity by only Gandi Holdings. Assuming that the minutes 
reflect a desire of some board members to indemnify officers of subsidimy corporations, and as
suming that the Claimants thought thcy were officers of all of the subsidiary corporations, it is quite 
clear from the paragraph that there was a difference of view. The minute states that counsel for TA 
Associates had previously expressed the opinion that indemnification was not allowed under the 
purchase agreement and that counsel for the Claimants together with corporate counsel, Matthew 
Murphy, expressed the opposite opinion. The minute states that Lydia Garay, the only member not 
involved in the dispute between TA Associates and the key holders, voted to follow the advice of 
Corporate Counsel Teny Murphy and to avoid any misunderstanding, corporate counsel would be 
requested to express that opinion in writing. 

43 The affidavit of Bruce Johnston on behalf ofTA Associates, who attended that meeting of 
the board of managers of Gandi Holdings swears that the Claimants voted to place Lydia Garay, a 
longtime employee and officer of Gandi Holdings, on the board despite a verbal agreement that he 
had with the Claimants to leave that board seat vacant and to work with him to appoint an outside 
independent board member. He stated Ms. Garay was completely reliant on the Gandy fmnily for 
her job security and compensation. 

44 Mr. Jolmston also states in his affidavit that the indemnification of the Claimants was dis-
cussed and that he and Mr. Taylor took the position that indemnification was not pemlitted. He said 
the Claimants took the position that indemnification was pennitted, despite the language of the 
purchase agreement, and took the position that corporate counsel for Gmldi Holdings had previously 
given a verbal opinion that indemnification was pennitted under the purchase agreement. After 
hearing that, and during the meeting, Mr. Johnston sent an e-mail to Mr. Murphy who two minutes 
later responded that he had not advised on the question of an indelIDlity under the purchase agree
ment. Mr. Johnson states that he then read that e-mail at the meeting. I accept his evidence on this. 

45 Whether or not Ms. Garay was a disinterested or proper member of the board of manage-
ment of Gandi Holdings, the minute states that she voted to follow the advice of corporate counseL 
At the next board meeting on May 4,2009, Ms. Garay said that she had sought the written opinion 
of corporate counsel but had not received it. To date no opinion from Mr. Murphy has surfaced. On 
the face ofthose minutes from March 4,2009, there has been no approval of any indemnities in fa
vour of the Claimants for other corporations. I cannot find on the evidence that there was any 
agreement that the Claimants would be indemnified by subsidiary corporations, nor is there any ev
idence that any subsidim'y corporation ever enacted any documentation of any kind to provide such 
indemnities. The opposite is the case, as has been discussed. 

46 Finally, the Claimmlts allege that the Gmldi Group has previously acknowledged their liabil-
ity to indemnify the Claimants for any damage, award or legal costs incurred by the following ac
tions: 

(i) certain Gmldi entities made payments of defence costs in colmection with 
the arbitration both pre-and post the CCAA filing; and 

(ii) the Monitor allegedly approved payment of post-filing defence costs. 

47 Until the sale of the Gandi Group to Agfa wac;; completed, tlus CCAA proceeding was a 
debtor in possession restructuring with the business and affairs of the Gandi Group being managed 
by their officers and directors, specifically Hary Gundy and Trent Gm'lTIoe. Payments oflegal fees 



to Langley and Banaek Ine., U.S. lawyers for the Gandi Group and the Claimants, were made by or 
on authorization of Trent Gannoe. 

48 Pmsuant to the tenns ofthe Initial Order, the Monitor was required to approve an expendi-
tures over $10,000 before payment was made. The Monitor approved payment oflegal fees to 
eounsel for the Gandi Group on the general understanding that such fees were incuned by the Gandi 
Group in comlection with the Gandi Group's insolvency proceeding and for general corporate work 
for the Gandi Group. 

49 I accept the statement of the Monitor that it did not knowingly approve the payment of the 
Claimants' defence costs in connection with the arbitration. 

50 Subsequent to the completion of the sale to Agfa, the Monitor learned that a nominal amount 
ofthe legal fees approved by the Monitor was subsequently allocated to cover the costs of the arbi
tration. I accept the statement of the Monitor that it had no input, knowledge or control over such 
allocation, and had it been consulted, would have been opposed to such allocation as it did not in
volve any member ofthe Gandi Group. 

51 In the circumstances there is no basis for the assertion that the Monitor is somehow estopped 
by reason ofthe payment oflegal fees from denying that there are other indemnities in favom of the 
Claimants. 

(e) Are the Claima'n'~'rciaims 'debt or equity claims? 

52 This involves the application of provisions of the CCAA to the claims asserted by TA Asso-
ciates in the arbitration. 

53 Section 6(8) of the CCAA provides: 

No compromise or anangement that provides for the payment of an equity claim 
is to be sanctioned by the comt unless it provides that all claims that are not eq
uity claims are to be paid in full before the equity claim is to be paid. 

54 In s. 2(1) ofthe CCAA, equity claims are defined as follows: 

"equity claim" means a claim that is in respect of an equity interest, including a 
claim for, among others, 

(a) a dividend or similar payment, 
(b) a retum of capital, 
(c) a redemption or retraction obligation, 
(d) a monetary loss resulting from the ownership, purchase or sale of an equity in

terest or from the rescission, or, in Quebec, the annulment, of a pmchase or sale 
of an equity interest, or 

( e) contribution or indClmlity in respect of a claim refened to in any of paragraphs 
(a) to (d); 

55 This definition of equity claim came into force on September 18,2009. Although this provi-
sion does not apply to the Gandi Group's CCAA proceedings which commenced shOlily prior to the ~-, 

legislative amendments, cOUlis have noted that the amendments codified existing case law relating 



to the treatment of equity claims in insolvency proceedings. In Re Nelson Financial Group Ltd., 
(2010) 75 B.L.R. (4th) 302, Pepall J. stated: 

The amendments to the CCAA came into force on September 18, 2009. It is clear 
that the amendments ineorporated the historical treatment of equity claims. The 
language of section 2 is clear and broad. Equity claim means a claim in respect of 
an equity interest and includes, amongst other things, a claim for rescission of a 
purchase or sale of an equity interest. Pursuant to sections 6(8) and 22.1, equity 
claims are rendered subordinate to those of creditors. 

56 If the claims in the arbitration commenced by T A Associates .against the Claimants are eq
uity claims, the claims by the Claimants in the CCAA process for contribution or indemnity in re
spect ofthose claims would be equity claims. The Claimants contend that the claims in the arbitra
tion are not equity claims. 

57 The claims in the arbitration by T A Associates against the creditors include claims for vari
ous breaches of contract, fraud, rescission, or in the alte111ative, rescissory damages, negligent mis
representation, breach of fiduciary duty and tortious interference with advantageous business rcla
tionships and prospective economic advantage. 

58 In the arbitration T A Associates seeks to recover the investment that it made in Gandi 
Holdings, including the US $25 million debt secured by promissory notes and the US $50 million 
equity investment made by way of a membership subscription in Gandi Holdings. 

59 The Claimants asSeIi that the claim for US $50 million by TA Associates camlot be an eq-
uity claim because it is based on breaches of contract, torts and equity. I do not see that as being the 
deciding factor. TA Associates seeks the retum of its US $50 million equity investment because of 
various wrongdoings alleged against the Claimants and the fact that the claim is based on these 
causes of action does not make it any less a claim in equity. The legal tools that are used is not the 
important thing. It is the fact that they are being used to recover an equity investment that is im
portant. 

60 In Re Nelson Financial Group Lrd., supra, at Peppall J. stated that historically, the claims 
and rights of shareholders were not treated as provable claims and ranked after creditors of an in
solvent corporation in a liquidation. She also stated: 

This treatment also has been held to encompass fraudulent misrepresentation 
claims advanced by a shareholder seeking to recover his investment: Re Blue 
Range Resource COlp., [2000J A.J. No. 14. In that case, Romaine J. held that the 
alleged loss derived from and was inextricably intetiwined with the shareholder 
interest. Similarly, in the United States, the Second Circuit COUli of Appeal in Re 
Stirling Homex Corp. concluded that shareholders, including those who had al
legedly been defrauded, were subordinate to the general creditors when the com
pany was insolvent. 

61 As the amendments to the CCAA incorporated the historical treatment of equity claims, in 
my view the claims ofTA Associates in the arbitration to be compensated for the loss of its equity 
interest of US $50 million is to be treated as an equity claim and that the claims of the Claimants for 
indemnity against that claim is also to be treated as an equity claim in this CCAA proceeding. 

, J 



Order 

62 An order in the f01111 of a declaration shall go in accordance with these reasons. 

F.J.C. NEWBOULD J. ,1," ' 

cp/e/qlcct/qlvxw/qlced/qlhcs ' 
'\ 



Tab 11 



Case Name: 

ROI Fund Inc. v. Gandi Innovations Ltd. 

Between 
Return on Innovation Capital Ltd. as agent for ROI Fund Inc., 

ROI Sceptre Canadian Retirement Fund, ROI Global Retirement 
Fund and ROI high Yield Private Placement Fund and Any Other 

Fund Managed by ROI from time to time, 
ApplicantslRespondents, and 

Gandi Innovations Limited, Gandi Innovations Holdings LLC and 
Gandi Innovations LLC, Respondents/Appellants 

[2012] O.J. No. 31 

20120NCA 10 

90 C.B.R. (5th) 141 

2012 CarswellOnt 103 

211 A.C.W.S. (3d) 264 

Docket: M40553 

Ontario Court of Appeal 
Toronto, Ontario 

R.J. Sharpe, R.A. Blair and P.S. Rouleau JJ.A. 

Heard: January 3, 2012 by written submissions. 
Judgment: January 9, 2012. 

(13 paras.) 

Bankruptcy and insolvency law -- Companies' Creditors Arrangement Act (CCAA) matters -- Com
promises and arrangements -- Claims -- Claims against directors -- Motion by officers, directors 
and shareholders in Gandi Group for leave to appeal from order determining their entitlement to 
indemnity from Gandi Group companies arising out of arbitration proceedings brought against 
then'! b,y TA Associates dismissed -- TA Associates was major unsecured creditor in CCAA proceed-



ings -- Issues raised by appeal were of no significance to practice -- Further, appeal with respect to 
these issues had little merit. 

Motion by the offieers, directors and shareholders in the Gandi Group for leave to appeal from an 
order detennining their entitlement to indemnity from the Gandi Group companies arising out of 
arbitration proceedings brought against them by T A Associates, the major unsecured creditor in the 
CCAA proceedings. The Gandi Group companies were under CCAA protection. The order provid
ed that the claimants were only entitled to indemnity from the direct and indirect parent company, 
that any claim of James Gandy was subordinated to the claim ofTA Associates because of an earli
er existing Subordination Agreement, and that the claims for indemnification in respect of the T A 
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ENDORSEMENT 

The following judgment was delivered by 

THE COURT:--

Overview 

1 The moving parties (Jalnes Gandy, Hary Gandy and Trent Gal'moe) are officers, directors and 
shareholders in the Gandi Group, a series of related companies currently under CCAA protection. In 
those proceedings they assert indemnity claims in the range of$75 - 80 million against each of the 
companies in the Gandi Group. The indemnity claims arise out of arbitration proceedings brought 
against them individually, as officers alld directors, by TA Associates, a disgruntled investor in the 
Gandi Group. TA Associates is the major unsecured creditor in the CCAA proceedings. 



2 The assets of the Gandi Group have been sold and what remains to be done in the CCAA 
process is the finalization of a plan of compromise and arrangement for the distribution of the pro
ceeds among the various creditors. Before settling on the most effective type of plan for such a dis
tribution - a consolidated plan, a partial consolidation plan, or individual corporate plans - the Mon
itor and the creditors sought to have two preliminary issues detennined by the Court: 

a) whether the moving parties (the Claimants) are entitled to indemnity from 
all of the entities which comprise the Gandi Group, and, if so, 

b) whether those indemnification claims are "equity" or "non-equity" claims 
for purposes of the CCAA (non-equity claims have priority). 

3 On August 25,2011, Justice Newbould, sitting on the Commercial List, ruled: 

a) that the Claimants were only entitled to indemnity fi-om the direct and in
direct parent company, Gandi Holdings (except that the Claimant, James 
Gandy only was also entitled to indemnification from a second entity in the 
Group, Gandi Canada); 

b) that any claim of James Gandy was subordinated to the claim ofT A Asso
ciates because of an earlier existing Subordination Agreement; and 

c) that the claims for indemnification in respect of the T A Associates claim in 
the arbitration were equity claims for purposes of the CCAA and therefore 
subsequent in priority to the claims of unsecured creditors. 

4 The Claimants seek leave to appeal from that order. 

S We deny the request. 

Analysis 

The Test 

6 Leave to appeal is granted sparingly in CCAA proceedings and only when there are serious 
and arguable grounds that are of real and significant interest to the parties. The Court considers four 
factors: 

(1) Whether the point on the proposed appeal is of significance to the practice; 
(2) Whether the point is of significance to the action; 
(3) Whether the appeal is prima facie meritorious or frivolous; and 
(4) Whether the appcal will unduly hindcr the progress of the action. 

See Re Stelco (Re), (2005), 75 O.R. (3d) 5, at para. 24 (C.A.). 

7 The Claimants do not meet this stringent test here. 

The hldemnificationlssue 

8 Whether the Claimants are entitled to indemnification fi'om all or just one or some of the enti-
ties in the Gandi Group was essentially a factual detennination by the motion judge, is of no signif
icance to the practice as a whole, and the proposed appeal on that issue is of doubtful merit in our 
view. We would not grant leave to appeal on that issue. 

The Subordination Issue 



9 The same may be said for the Subordination Agreement issue. The Claimants argue that by 
declaring that the indemnity claim of James Gandy is subordinate to the CCAA claim ofTA Asso
ciates, the motion judge usurped the role of the pending arbitration. We do not agree. The subordi
nation issue needed to be clarified for purposes of the CCAA proceedings. None of the criteria re
specting the granting of leave is met in relation to this proposed ground. 

The !!Eguity Claim" Issue 

10 Nor do we see any basis for granting leave to appeal on the equity/non-equity claim issue. 

11 lIEquity" claims are subsequent in priority to non-equity claims by viliue of s. 6(8) of the 
CCAA. What eonstitutes an "equity claim" is defined in s. 2(1) and would appear to encompass the 
indCllliuty claims asselied by the Claimants here. Those provisions of the Act did not eome into 
force until shOlily after the Gandi Group CCAA proceedings commenced, however, and therefore 
do not apply in this situation. Newbould 1. relied upon previous case law suggesting that the new 
provisions simply incorporated the historical treatment of equity claims In such proceedings: see, 
for example, Re Nelson Financial Group Ltd., 2010 ONSC 6229 (CanLII), (2010), 75 B.L.R. (4th) 
302, at para. 27 (Pepall 1.). He therefore concluded that TA Associates was in substance attempting 
to reclaim its equity investment in the Gandi Group through the arbitration proceedings and that the 
Claimants' indemnity claims arising from that claim must be equity claims for CCAA purposes as 
well. 

12 This issue in the proposed appeal is not of significance to the practice since all insolvency 
proceedings commenced after the new provisions of the CCAA came into effect in September 2009 
will be governed by those provisions, not by the prior jurisprudence. The interpretation of sections 
6(8) and 2(1) does not eome into play on this appeal. To the extent that existing case law continues 
to govern whatever pre-September 2009 insolvency proceedings are still in the systCln, those eases 
will fall to be decided on their own facts. We see no enor in the motion judge's analysis of the ju
risprudCllce or in his application of it to the facts of this case, and therefore see no basis for granting 
leave to appeal from his disposition of the equity issue in these circumstances. 

Disposition 

13 The motion for leave to appeal is therefore dismissed. Costs to the Monitor and to TA Asso-
ciates fixed in the amount of $5,000 each, inclusive of disbursements and all applicable taxes. 

R.J. SHARPE J.A. 
R.A. BLAIR J.A. 
P.S. ROULEAU J.A. 

cp/e/qllxr/qljxr/qlm11/qlana/qlcas 
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MEMORANDUM OF JUDGMENT 

THE COURT:-

INTRODUCTION 

1 TIlis appeal raises the question of whether underwriters who pet'fonn services for a corpora-
tion pursuant to an underwriting agreement containing indemnity rights are, by virtue of those 
lights, entitled to a declaration of an equitable lien or charge over the corporation's assets or the 
proceeds therefrom? 

2 TIlis appeal was dismissed at the end of the healing with reasons to follow. These are our 
reasons. 

BACKGROUND 

3 The appellants are underwriters who agreed to participate in a public offering of flow-through 
common shares to the public of Merit Energy Ltd. ("Merit"). The underwriting agreement paragraph 
16 provides: 

The Corporation shall indemnifY and save each ofthe Indemnified Persons, 
harmless against and fi'01n all liabilities, claims, demands, losses (other than 
losses of profit in connection with the distribution ofthe Common Shares), costs, 
damages and expenses to which any of the Indemnified Persons may be subject 
or which any ofthe indeillilified Persons may suffer or incur, whether under the 
provisions of any statute or otherwise, in any way caused by, or arising directly 
or indirectly from or in consequence of: 

(a) any infonnation or statement contained in the Public Record (other than 
(my infonnation or statement relating solely to one or more ofthe Under
writers and fumished to the Corporation by the Underwriters for inclusion 
in the Public Record) which is or is alleged to be untrue or any omission or 
alleged omission to provide any infonnation or state any fact the omission 
of which makes or is alleged to make any such infonnation or statement 
untrue or misleading in light of the circumstances in which it was made; 

(b) any misrepresentation or alleged misrepresentation (except a misrepresen
tation or alleged misrepresentation which is based upon infonnation relat
ing solely to one or more of the Underwriters and fumished to the Corpo
ration by the Underwriters for inclusion in the Public Record) in tlle Public 
Record; 

( e) any breach of, default under or non-compliance by the Corporation with 
any representation, wananty, tenn or condition of this agreement or any 
requirement of applicable Securities Laws in connection with or relating to 
the distribution of the Common Shares; 



4 Merit became insolvent and sought protection under the CCAA, although a plan of alTange-
ment was not approved. The court appointed a receiver/manager of Medt on the application of Mer
it's lenders. At that time, Melit owed the lenders approximately $70 million dollars. 

5 On August 9,2000, the receiver applied to approve the sale of Merit's assets for approxi-
mately $92 million dollars and to ful1her approve an interim distribution of the sale proceeds to the 
lenders of up to $60 million dollars. 

6 The court accepted that the lenders security over Merit's assets was valid, enforceable and 
first in priority. The court approved the sale and ordered an interim distribution of$45 million dol
lars to the lenders. The court also ordered that any party claiming an equitable lien, constructive 
trust or other entitlement in priolity to the lenders, file an application retumable August 31, 2000. 
This appeal results from the underwriters' unsuccessful application before the leamed chambers jus
tice. The application was opposed by the respondent lenders. 

ANALYSIS 

7 TIle underwriters maintain their entitlement to an equitable lien over Merit's assets or the 
proceeds therefrom, in priority to the respondents on the following basis: The underwliters under
wrote the share sale as agents for Melit, in reliance upon Melit's infonnation and in consideration of 
express indemnity rights pursuant to their underwriting agreement. They submit that where an agent 
has perfonned valuable services for the benefit of others in reliance upon that party and upon a 
covenant to indemnify, an equitable charge should be created where the indelmlifier is unable to 
respond to the claim. 

S In support of this proposition, the appellants analogize their relationship to the indemnity 
lights of a trustee and the subrogation rights of an insurer, relationships which may give rise to an 
equitable lien. Further, the appellants point to circumstances in which ousts have been imposed on 
funds to protect officers and directors from liability arising from their rights of indemnity. In those 
relationships, the obligations of the indenmified are onerous, unique and, for separate and distinct 
policy reasons, are given a pliority over certain specific assets in appropriate circumstances. 

9 The appellants submit here, that a special relationship akin to that of trustee or insurer with a 
subrogated claim exists such that the court should intervene to give resonance to the indemnity by 
granting an equitable lien over the proceeds in question. However, they have been unable to provide 
any authority to establish that a mere contract for a light of indemnity, without more, grants a secu
lity interest in the property of the indemnified. 

10 Assuming, without deciding, that this court has the jurisdiction to grant an equitable lien in 
priority to secured lenders, the appellants have been unable to persuade us of any equitable basis 
upon which to distinguish their relationship with Merit fimn any other of Merit's unsecured credi
tors, who also provided goods or services for which they expected to be paid, have not been and 
may never be as a result of the insolvency. The mere existence of a covenant to indemnify as partial 
consideration for services, is not a foundation for equitable relief in this case, nor does it assist the 
appellants to classify them as agents. Assuming special relationships can give lise to equitable liens 
on specific property, the blanket lien urged upon us in favor ofthe underwliters, in tllese circum
stances, is not supportable. 

11 While the arguments advanced by the appellants are creative, we find, as did the learned 
chambers justice, that they are without medt and do not support a triable issue. As well, insolvency 



proceedings by their very nature, are to be resolved in a summary fashion to the extent possible for 
the benefit of all creditors. In our view, the learned chambers justice was conect in summarily dis
missing the underwriters' claim. 

BERGERI.A. 
COSTIGAN I.A. 
PAPERNY I.A. 
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Indexed as: 

Rizzo & Rizzo Shoes Ltd. (Re) 

Philippe Adrien, Emilia Berardi, Paul Creador, Lorenzo Abel 
Vasquez and Lindy Wagner on their own behalf and on behalf of 

the other former employees of Rizzo & Rizzo Shoes Limited, 
appellants; 

v. 
Zittrer, Siblin & Associates, Inc., Trustees in Bankruptcy of 
the Estate of Rizzo & Rizzo Shoes Limited, respondent, and 

The Ministry of Labour for the Province of Ontario, Employment 
Standards Branch, party. 

[1998] 1 S.C.R. 27 

[1998] S.C.J. No.2 

File No.: 2471l. 

Supreme Court of Canada 

1997: October 16/1998: January 22. 

Present: Gonthier, Cory, McLachlin, Iacobucci and Major JJ. 

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO 

EmploY111ent law -- Bankruptcy -- Tennination pay and severance available when employnwnt ter
minated by the employer -- Whether bankruptcy can be said to be termination by the employer-
Employment Standards Act, R.S.o. 1980, c. 137, ss. 7(5), 40(1), (7), 40a -- Employment Standards 
Amendment Act, 1981, S.D. 1981, c. 22, s. 2(3) -- Bankruptcy Act, R.S.C., 1985, c. B-3, s. 121 (1) -
Interpretation Act, R.S.O. 1990, c.1.Il, ss. 10, 17. 

A bankrupt finn's employees lost their jobs when a receiving order was made with respect to the 
finn's property. All wages, salaries, cOlmnissions and vacation pay were paid to the date of the re
ceiving order. The province's Ministry of Labour audited the firm's records to detennine if any out
standing tennination or severance pay was owing to fonner employees under the Employment 
Standards Act (,'ESA") and delivered a proof of claim to the Trustee. The Trustee disallowed the 
claims on the ground that the bankruptcy of an employer does not constitute dismissal from em-



ployment and accordingly create..'lno entitlement to severance, tennination or vacation pay under 
the ESA. The Ministry successfully appealed to the Ontario Court (General Division) but the On
tario Court of Appeal ovclturned that court's ruling and restored the Trustee's decision. The Minis
try sought leave to appeal from the COUlt of Appeal jUdgment but discontinued its application. Fol
lowing the discontinuance of the appeal, the Trustec paid a dividend to Rizzo's creditors, thereby 
leaving significantly less fimds in the estate. Subsequently, the appellants, five fomler employees of 
Rizzo, moved to set aside the discontinuance, add themselves as parties to the proceedings, and re
quested and wcre granted an ordcr granting tllcm leave to appeal. At issue here is whcthcr the ter
mination of employment caused by the bankruptcy of an employer givc rise to a claim provable in 
bankruptcy for tcnnination pay and severance pay in accordance with the provisions of the ESA. 

Held: The appeal should be allowed. 

At the heart of this conflict is an issue of statutory interpretation. Although the plain language of 
ss. 40 and 40a of the ESA suggests that tennination pay and severance pay are payable only when 
the employer tenninates the employment, statutory interpretation camlot be founded on the wording 
of the legislation alone. The words of an Act are to be read in their entire context and in their 
grammatical and ordinary sense harmoniously with the scheme of thc Act, the object of the Act, and 
the intention of Parliament. Moreovcr, s. 10 of Ontario's Interpretation Act provides that every Act 
"shall be deemed to be remedial" and directs that every Act shall "receive such fair, large and liberal 
construction and interpretation as will best ensure the attaimnent of the 0 bj ect of the Act according 
to its true intent, meaning and spirit". 

The objects of the ESA and of the tennination and severance pay provisions themselves are broadly 
premised upon the need to protect employees. Finding ss. 40 and 40a to be inapplicable in bank
ruptcy situations is incompatible with both the object of the ESA and the tennination and severance 
pay provisions. The legislature does not intend to produce absurd consequences and such a conse
quence would result if employees dismissed before the bankruptcy were to be entitled to these ben
efits while those dismissed after a bankruptcy would not be so entitled. A distinction would be made 
between employees merely on the basis of the timing of their dismissal and such a result would ar
bitrarily deprive some of a means to cope with economic dislocation. 

The use oflegislative history as a tool for detennining thc intention ofthe legislature is an entirely 
appropriate exercise. Section 2(3) of the Employment Standards Amendment Act, 1981 exempted 
from severance pay obligations employers who became bankrupt and lost control of their assets 
between the coming into force of the amendment and its receipt of royal assent. Section 2(3) neces
sarily implies that the severance pay obligation does in fact extend to bankmpt employers. If this 
were not the case, no readily apparent purpose would be served by this transitional provision. Fur
ther, since the ESA is benefits-confen'ing legislation, it ought to be interpreted in a broad and gen
erous manner. Any doubt arising from difficulties oflanguage should be resolved in favour ofthe 
claimant. 

When the express words of ss. 40 and 40a are examined in their entire context, the words "tenni
nated by an employerlt must be interpreted to include tennination resulting fi:om the bankruptcy of 
the employer. The impetus behind thc temlination of employment has no bearing upon the ability of 
the dismissed employee to cope with the sudden economic dislocation caused by unemployment. As 
all dismissed employees are equally in need of the protcctions provided by the ESA, any distinction 



between employees whose tennination resulted from the bankruptcy of their employer and those 
who have been tenninated for some other reason would be arbitrary and inequitable. Such an inter
pretation would defeat the true meaning, intent and spirit of the ESA. Tennination as a result of an 
employer's bankruptcy therefore does give rise to an unsecured claim provable in bankruptcy pur
suant to s. 121 of the Bankruptcy Act for tennination and severance pay in accordance with ss. 40 
and 40a of the ESA. It was not necessary to address the applicability of s. 7(5) of the ESA. 
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APPEAL from a judgment ofthe Ontario COUli of Appeal (1995), 22 O.R. (3d) 385,80 O.A.C. 201, 
30 C.B.R. (3d) 1,9 C.C.E.L. (2d) 264, 95 C.L.L.C. par. 210-020, [1995] O.J. No. 586 (QL), revers
ing a judgment of the Ontario Court (General Division) (1991), 6 O.R. (3d) 441, 11 C.B.R. (3d) 
246,92 C.L.L.C. par. 14,013, ruling that the Ministry of Labom eould prove claims on behalf of 
employees of the bankrupt. Appeal allowed. 

Steven M. Barrett and Kathleen Mmiin, for the appellants. 
Raymond M. Slattery, for the respondent. 
David Vickers, for the Ministry of Labour for the Province of Ontario, Employment Stmldards 
Branch. 

Solicitors for the appellants: Sack, Goldblatt, Mitchell, Toronto. 
Solicitors for the respondent: Minden, Gross, Grafstein & Greenstein, Toronto. 
Solicitor for the Ministry of Labom for the Province of Ontario, Employment Standards Branch: 
The Attorney General for Ontario, Toronto. 

The judgment ofthe Court was delivered by 

1 [ACOBUCC[ J.:-- This is an appeal by the former employees of a now bankrupt employer 
fi'om an order disallowing their claims for tennination pay (including vacation pay thereon) a11d 
severa11ce pay. The ease turns on a11 issue of statutory interpretation. Specifically, the appeal decides 
whether, under the relevant legislation in effect at the time of the bmllcruptcy, employees are entitled 
to claim termination mld severance payments where their employment has been ten11inated by rea
son of their employer's bmllcruptcy. 

1. Facts 

2 Prior to its banhuptey, Rizzo & Rizzo Shoes Limited ("Rizzotl) owned and operated a chain 
of retail shoe stores across Ca11ada. Approximately 65 percent of those stores were located in On
tario. On Apri113, 1989, a petition in banhuptcy was filed against the chain. The following day, a 
reeeiving order was made on eonsent in respect of Rizzo's property. Upon the making of that order, 
the employment of Rizzo's employees cm11e to an end. 

3 Pmsuant to the receiving order, the respondent, Zittrer, Siblin & Associates, Inc. (the "Trus-
teen) was appointed as trustee in bmllcruptcy of Rizzo's estate. The Ba11k of Nova Scotia privately 
appointed Peat Mmwick Limited (I1PML") as reeeiver and ma11ager. By the end of July 1989, PML 
had liquidated Rizzo's propeliy and assets and closed the stores. PML paid all wages, salaries, 
commissions a11d vacation pay that had been earned by Rizzo's employees up to the date on which 
the receiving order was made. 

4 In November 1989, the Ministry of Labom for the Province of Ontario, Employment Stmld
ards Branch (the IIMinistry") audited Rizzo's records to dete111line if there was mly outstanding ter
mination or severmlce pay owing to former employees under the Employment Standards Act, 
RS.O. 1980, c. 137, as amended (the "ESA"). On August 23, 1990, the Ministry delivered a proof 
of claim to the respondent Trustee on behalf of the fonner employees of Rizzo for tennination pay 



and vacation pay thereon in the amount of approximately $2.6 million and for severance pay total
ling $14,215. The Trustee disallowed the claims, issuing a Notice of Disallowance on January 28, 
1991. For the purposes of this appeal, the rclevant ground for disallowing the claim was the Trus
tee's opinion that the bankruptcy of an employer does not constitute a dismissal from employment 
and thus, no entitlement to scverance, tennination or vacation pay is created under the ESA. 

5 The Ministry appealed the Trustee's decision to the Ontario Court (General Division) which 
reversed the Trustee's disallowance and allowed tlle claims as unsecured claims provable in ban1c
ruptcy. On appeal, the Ontario COUlt of Appeal oVCltumed the trial court's ruling and restored the 
decision of the Trustee. The Ministry sought leave to appeal from the Court of Appeal judgment, 
but discontinued its application on August 30, 1993. Following the discontinuance of the appeal, the 
Trustee paid a dividend to Rizzo's creditors, thereby leaving significantly less funds in the estate. 
Subsequently, the appellants, five fonner employees of Rizzo, moved to set aside the discontinu
ance, add themscIves as palties to the proceedings, and requested an order granting them leave to 
appeaL This COUlt's order granting those applications was issued on December 5, 1996. 

2. Relevant Statutory Provisions 

6 The relevant versions ofthe Ban1cruptcy Act (now the Bankruptcy and Insolvency Act) and 
the Employment Standards Act for thc purposes of this appeal al'e R.S.C., 1985, c. B-3 (the "BA"), 
and R.S.O. 1980, c. 137, as alnended to April 14, 1989 (tlle "ESA") respectively. 

Employment Standards Act, R.S.O. 1980, c. 137, as amended: 

7. 

(5) Every contract of employment shall be deemed to include the following 
provision: 

All severance pay and tennination pay become payable and shall be paid 
by the Clnployer to the employee in two weekly instalments beginning with 
the first full week following tennination of employment and shall beallo
cated to such weeks accordingly. This provision does not apply to sevCl'
ance pay if the Clnployee has elected to maintain a right of recall as pro
vided in subsection 40a (7) of the Employment Standards Act. 

40. -- (1) No employer shall tenninate the employment of an employee 
who has been employed for three months or more unless the employec gives, 

(a) one weeks notice in writing to the employee ifhis or her period of 
employment is less than one year; 

(b) two weeks notice in writing to the employee ifhis or hCl' period of 
employment is one year or more but less than three years; 

(c) three weeks notice in writing to the employee if his or her period of 
employment is three years or more but less than four years; 

(d) four weeks notice in writing to the employee ifhis or her period of 
employment is four years or more but less than five years; 



(e) five weeks notice in writing to the employee ifhis or her period of 
employment is five years or more but less than six years; 

(f) six weeks notice in writing to the employee ifhis or her period of 
employment is six years or more but less than seven years; 

(g) seven weeks notice in writing to the employee ifhis or her period of 
employment is seven years or more but less than eight years; 

(h) eight weeks notice in writing to the employee ifhis or her period of 
employment is eight years or more, 

and such notice has expired. 

(7) Where the employment of an employee is terminated contrary to this 
section, 

40a ... 

(a) the employer shall pay termination pay in an amount equal to the 
wages that the employee would have been entitled to receive at his 
regular rate for a regular non-overtime work week for the period of 
noticc prescribed by subsection (1) or (2), and any wages to which 
he is entitled; 

(1 a) Where, 

(a) fifty or more employees have their cmployment temlinatcd by an 
employer in a period of six months or less and the tellninations are 
caused by the pellnanent discontinuance of all or part of the business 
of the employer at an establishment; or 

(b) one or more employecs have their employment tellninated by an 
employer with a payroll of $2.5 million or more, 

the employer shall pay severance pay to each cmployce whose employmcnt has 
been tellninated and who has been employed by the cmployer for five or more 
years. 

Employment Standards Amendment Act, 1981, S.O. 1981, c. 22 

2.--(1) Part XII of the said Act is amended by adding thereto the fol-
lowing section: 

(3) Section 40a of the said Act does not apply to an employer who be
came a bankrupt or an insolvent person within the meaning ofthe 
Bankruptcy Act (Canada) and whose assets have been distributed 



among his creditors or to an employer whose proposal within the 
meaning of the Bankruptcy Act (Canada) has been accepted by his 
ereditors in the period from and including the 1st day of January, 
1981, to and including the day ilmnediately before the day this Aet 
receives Royal Assent. 

Bankmptcy Act, R.S.C., 1985, c. B-3 

121. (1) All debts and liabilities, present or future, to which the bankrupt is 
subject at the date of the bankruptcy or to which he may become subject before 
his discharge by reason of any obligation incuned before the date of the bank
mptcy shall be deemed to be claims provable in proceedings under this Act. 

Intel})1'etation Act, R.S.O. 1990, c. 1.11 

10. Every Act shall be deemed to be remedial, whether its inunediate pur
port is to direct the doing of anything that the Legislature deems to be for the 
public good or to prevent or punish the doing of any thing that it deems to be 
contrary to the public good, and shall accordingly receive such fair, large and 
liberal construction and interpretation as will best ensure the attainment of the 
object of the Act according to its true intent, meaning and spirit. 

17. The repeal or amendment of an Act shall be deemed not to be or to in
volve any declaration as to the previous state ofthe law. 

3. Judicial History 

A. Ontario Court (General Division) (1991), 6 O.R. (3d) 441 

7 Having disposed of several issues which do not arise on this appeal, Farley J. tumed to the 
question of whether tennination pay and severance pay are provable claims under the BA. Relying 
on U.F.C.W., Loc. 617P v. Royal Dressed Meats Inc. (Trustee of) (1989), 76 C.B.R. (N.S.) 86 (Ont. 
S.c. in Bankruptcy), he found that it is clear that claims for tennination and severance pay are 
provable in bankruptey where the statutory obligation to provide such payments arose prior to the 
bankruptcy. Accordingly, he reasoned that the essential matter to be resolved in the case at bar was 
whether bankmptcy acted as a tennillation of employment thereby triggering the tennination and 
severance pay provisions of the ESA such that liability for such payments would arise on bankrupt
cy as well. 

8 In addressing this question, Farley J. began by noting that the object and intent of the ESA is 
to provide minimum employment standards and to benefit and protect the interests of employees. 
Thus, he concluded that the ESA is remedial legislation and as such it should be interpreted in a 
fair, large and liberal mamler to ensure that its object is attained according to its true meaning, spirit 
and intent. 

9 Farley J. then held that denying employees in this case the right to claim termination and sev-
erance pay would lead to the arbitrary and unfair result that an employee whose employment is ter-



minated just plior to a bankruptcy would be cntitled to tennination and severance pay, whercas one 
whose employment is tenninated by the bankruptcy itself would not have that light. This result, he 
stated, would defeat the intended worldng of the ESA. 

10 Farley J. saw no reason why the claims of the employees in the present case would not gen
erally be contemplated as wages or other claims under the BA. He emphasized that the fonner em
ployees in the case at bar had not alleged that tennination pay and severance pay should receive a 
priOlity in the distlibution of the estate, but merely that they are provable (unsecured and 
unprefened) claims in a bankruptcy. For this reason, he found it inappropriate to make reference to 
authorities whose focus was the interpretation ofpriolityprovisions in the BA. 

11 Even if bankruptcy docs not tcnninate the employmcnt rclationship so as to trigger the ESA 
tcnnination and severance pay provisions, Farley J. was of the view that the employees in the in
stant casc would nevertheless bc entitled to such payments as these were liabilities incuned prior to 
the date of the bankruptcy by virtue ofs. 7(5) of the ESA. Hc found that s. 7(5) deems cvcry em
ployment contract to include a provision to provide tennination and severance pay following the 
termination of employment and concluded that a contingcnt obligation is thereby created for a 
bankrupt employer to make such payments from the outset of the rclationship, long before the 
bankruptcy. 

12 Farley J. also considered s. 2(3) of the Employment Standards Amendment Act, 1981, S.O. 
1981, c. 22 (the "ESAA"), which is a transitional provision that exempted certain bankrupt employ
ers from the newly introduced severance pay obligations until the amendments received royal as
sent. He was of the view that this provision would not have been necessary if the obligations of em
ployers upon tcnnination of employment had not been intended to apply to bankrupt employcrs un
der the ESA. Farley J. concluded that the claim by Rizzo's fonner cmployees for tennination pay 
and severance pay could be provided as unsecured and unprefened debts in a bankruptcy. Accord
ingly, he allowed the appeal from the decision ofthe Trustee. 

B. Ontario Court of Appeal (1995), 22 O.R. (3d) 385 

13 Austin J.A., writing for a unanimous court, began his analysis of the principal issue in this 
appeal by focussing upon the language of the tenllination pay and severance pay provisions of the 
ESA. He noted, at p. 390, that the tennination pay provisions use phrases such as n[n]o employer 
shall tenninate the employment of an employee" (s. 40(1)), nthe notice required by an employer to 
tenninate the employment" (s. 40(2)), and n[a]n employer who has tenninated or who proposes to 
tenninate the employment of employeesn (s. 40(5)). TU11ling to severance pay, he quoted s. 
40a(1)(a) (at p. 391) which includes the phrase "employees have their employment tenninated by an 
employer". Austin .LA. concluded that tms language limits the obligation to provide termination and 
severance pay to situations in which the employer tenninates the employment. The operation of the 
ESA, hc stated, is not triggered by the termination of employment resulting from an act of law such 
as bank:ruptcy. 

14 In support of his conclusion, Austin J.A. reviewed the leading cases in this area oflaw. He 
cited Re Malone Lynch Securities Ltd., [1972] 3 O.R. 725 (S.C. in bankruptcy), wherein Houlden J. 
(as he then was) concluded that the ESA tennination pay provisions were not designed to apply to a 
bankrupt employer. He also relied upon Re Kemp Products Ltd. (1978),27 C.B.R. (N.S.) 1 (Ont. 
S.C. in bankruptcy), for the proposition that the bankruptcy of a company at the instance of a credi
tor does not constitute dismissaL He concluded as follows at p. 395: 



The plain language of ss. 40 and 40a does not give rise to any liability to pay 
tennination or severancc pay except where thc employment is tenninated by the 
employer. In our case, the employment was tenninated, not by the employer, but 
by the making of a receiving order against Rizzo on April 14, 1989, following a 
pctition by onc of its creditors. No cntitlcment to either tennination or severance 
pay ever arose. 

15 Regarding s. 7(5) ofthe ESA, Austin lA. rejected the trial judge's interpretation and found 
that the section does not create a liability. Rather, in his opinion, it merely states when a liability 
otherwise created is to be paid and therefore it was not considered relevant to the issuc before the 
court. Similarly, Austin J.A. did not accept the lower court's view of s. 2(3), the transitional provi
sion in the ESAA. He found that that section had no effect upon the intention of the Legislature as 
evidenced by the terminology used in ss. 40 and 40a. 

16 Austin J.A. concluded that, because the employment of Rizzo's fonner employees was ter-
minated by the order of bankruptcy and not by the act ofthe employer, no liability arose with re
spect to tennination, severance or vacation pay. The order of the trial judge was set aside and the 
Trustee's disallowance of the claims was restored. 

4. Issues 

17 This appeal raises one issue: does the tennination of employment caused by the bankruptcy 
of an employer give rise to a claim provable in bankruptcy for tennination pay and severance pay in 
accordance with the provisions of the ESA? 

5. Analysis 

18 The statutory obligation upon employers to provide both tennination pay and severance pay 
is governed by ss. 40 and 40a of the ESA, respectively. The COUli of Appeal noted that the plain 
language of those provisions suggests that tennination pay and severance pay are payable only 
when the employer tenninates the employment. For example, the opening words of s. 40(1) are: 
"No employer shall tenninate the employment of an employee .... " Similarly, s. 40a(1 a) begins 
with the words, "Where ... fifty or more employees have their employment terminated by an em
ployer. ... " Therefore, the question on which this appeal tU111S is whether, when bankruptcy occurs, 
the employment can be said to be terminated "by an employer". 

19 The COUli of Appeal answered this question in the negative, holding that, where an employ-
er is petitioned into bankruptcy by a creditor, the employment of its employees is not tenninated 
"by an employer", but rather by operation oflaw. Thus, the Court of Appeal reasoned that, in the 
circUlnstances of the present case, the ESA tennination pay and severance pay provisions were not 
applicable and no obligations arose. In answer, the appellants submit that the phrase "tenninated by 
an employer" is best interpreted as reflecting a distinction between involuntary and voluntary ter
mination of employment. It is their position that this language was intended to relieve employers of 
their obligation to pay tennination and severance pay when employees leave their jobs voluntarily. 
However, the appellants maintain that where an employee's employment is involuntarily tenninated 
by reason oftheir employer's bankruptcy, this constitutes termination "by an employer" for the 
purpose of triggering entitlement to tennination and severance pay under the ESA. 



20 At the heati of this conflict is an issue of statutory interpretation. Consistent with the find
ings of the Couti of Appeal, the plain meaning of the words of the provisions here in question ap
pears to restrict the obligation to pay tennination and severance pay to those employers who have 
actively tetminated the employment of their employees. At first blush, bankruptcy does not fit 
comfortably into thistin~~'l;pretatiqn. However, with respect, I believe this analysis is incomplete. 

21 Although much has been written about the interpretation oflegislation (see, e.g., Ruth Sul
livan, Statutory Interpretation (1997); Ruth Sullivan, Driedger on the Construction of Statutes (3rd 
ed. 1994) (hereinafter "Construction of Statutes If); PielTe-Andre Cote, The Interpretation of Legisla- '~ 
tion in Canada (2nd ed. 1991)), Elmer Driedger in Construction of Statutes (2nd ed. 1983) best en-
eapsulates the approach upon which I prefer to rely. He recognizes that statutory interpretation 
eamlot be founded on the wording ofthc lcgislation alone. At p. 87 he statcs: 

Today there is only one principle or approaeh, namely, the words of an Act 
arc to be read in their entire context and in their grammatical and ordinary sense 
ha11110niously with the scheme of the Act, the object of the Act, and the intention 
of Parliament. 

Recent cas'es which have'cited the above passage with approval include: R. v. Hydro-Quebec, 
[1997] 1 S.C.R. 213; Royal Bank of Canada v. Sparrow Electric Corp., [1997] 1 S.C.R. 411; Ver
dun v. Toronto-Dominion Bank, [1996] 3 S.C.R. 550; Friesen v. Canada, [1995] 3 S.C.R. 103. 

22 I also rely upon s. 10 ofthe Interpretation Act, R.S.O. 1980, c. 219, which provides that 
every Act "shall be deemed to be remediaP' and directs that every Act shall "receive such fair, large 
and liberal construction and interpretation as will best ensure the attainment of the object of the Act 
according to its hue intent, meaning and spirit". 

23 Although the Couti of Appeal looked to the plain meaning of the specific provisions in 
question in the present case, with respect, I believe that the court did not pay sufficient attention to 
the scheme of the ESA, its object or the intention ofthe legislature; nor was the context of the 
words in issue appropriately recognized. I now tU111 to a discussion of these issues. 

24 In Machtinger v. HOJ Industries Ltd., [1992] 1 S.C.R. 986, at p. 1002, the majority of this 
Couti recognized the impotiance that our socicty accords to employment and the fundamental role 
that it has assumed in the life of the individual. The manner in which employment can be terminated 
was said to be equally impotiant (see also Wallace v. United Grain Growers Ltd., [1997] 3 S.C.R. 
701). It was in this context that the majority in Machtinger described, at p. 1003, the object ofthe 
ESA as being the protection of " ... the interests of employees by requiring employers to comply 
with cetiain minimum standards, including minimum periods of notice of telmination". According
ly, the majority eoncluded, at p. 1003, that, " ... an interpretation ofthe Act which encourages em
ployers to comply with the minimum requirements of the Act, and so extends its protections to as 
many employees as possible, is to be favoured over one that does not". 

25 The objects ofthe termination and sevet'ance pay provisions themselves are also broadly 
premised upon the need to protect employees. Section 40 of the ESA requires employers to give 
their employees reasonable notice of tennination based upon length of service. One of the primary 
purposes ofthis notice period is to provide employees with an oppoliunity to take preparatory 
measures and seek altemative employment. It follows that s. 40(7)(a), which provides for tC1111ina
tion pay in lieu of notice when an employer has failed to give the required statutory notice, is in-



tended to "cushion" employees against the adverse effects of economic dislocation likely to follow 
from the absence of an opportunity to search for alternative employment. (Innis Christie, Geoffrey 
England and Brent Cotter, Employment Law in Canada (2nd ed. 1993), at pp. 572-81.) 

26 Similarly, s. 40a, which provides for severance pay, acts to compensate long-serving em-
ployees for their years of service and investment in the employer's business and for the special loss
es they suffer when their employment tenninates. In R. v. TNT Canada Inc. (1996),27 O.R. (3d) 
546, Robins J.A. quoted with approval at pp. 556-57 from the words ofD. D. Carter in the coursc of 
an employment standards detennination in Re Telegram Publishing Co. v. Zwclling (1972), 1 
L.A.c. (2d) 1 (Ont.), at p. 19, wherein he described the role of severance pay as follows: 

Severance pay recognizes that an employee does make an investment in his em
ployer's business -- the extent of this investment being directly related to the 
length of the employce's service. This investment is the seniority that the em
ployee builds up during his years of service .... Upon termination of the em
ployment relationship, this investment of years of service is lost, and the em
ployee must start to rebuild seniority at another place of work. The severance 
pay, based on length of service, is some compensation for this loss of investment. 

27 In my opinion, the consequences or effects which result from the Court of Appeal's inter-
pretation of ss. 40 and 40a of the ESA are incompatible with both the object of the Act and with the 
object of the tennination and severance pay provisions themselves. It is a well establishcd principle 
of statutory interpretation that the legislature does not intend to produce absurd consequences. Ac
cording to Cote, supra, an interpretation can be considered absurd if it leads to ridiculous or frivo
lous consequences, if it is extremely unreasonable or inequitable, if it is illogical or incohercnt, or if 
it is incompatible with other provisions or with thc object of the legislative enactment (at pp. 
378-80). Sullivan echoes these comments noting that a label of absurdity can be attached to inter
pretations which defeat the purpose of a statute or render some aspect of it pointless or futile (Sulli
van, Construction of Statutes, supra, at p. 88). 

28 The trial judge properly noted that, if the ESA tennination and severance pay provisions do 
not apply in circumstances of bankruptcy, those employecs "fortunate" enough to have been dis
missed the day before a bankmptcy would be entitled to such payments, but those tenninated on the 
day the bankmptcy becomes final would not be so cntitled. In my view, the absurdity of this conse
quence is particularly evident in a unionized workplace where seniority is a factor in deternlining 
thc order oflay-off. The more senior the employee, the larger the investment he or she has made in 
the employer and the greater the entitlement to tennination and severance pay. However, it is the 
more senior personnel who are likely to be employed up until the time of the bankruptcy and who 
would thereby lose their entitlements to these payments. 

29 If the Court of Appeal's interpretation of the tennination and severance pay provisions is 
conect, it would bc acccptable to distinguish betwecn employees merely on the basis of the timing 
of their dismissal. It seems to me that such a result would arbitrarily deprive some employees of a 
means to cope with the economic dislocation caused by unemployment. In this way the protections 
of the ESA would be limited rather than extended, thereby defeating the intended working of the 
legislation. In my opinion, this is an unreasonable result. 

30 In addition to the tennination and severance pay provisions, both tlle appellants and the re-
spondent relied upon various other sections of the ESA to advance their arguments regarding the 



intention of the legislature. In my view, although the majotity of these sections offer little interpre
tive assistance, one transitional provision is particularly instructive. In 1981, s. 2(1) of the ESAA 
introduced s. 40a, the severance pay provision, to the ESA. Section 2(2) deemed that provision to 
come into force on January 1, 1981. Section 2(3), the transitional provision in question provided as 
follows: 

2. 

(3) Section 40a of the said Act does not apply to an employer who be
came a banhupt or an insolvent person within the meaning of the 
Bankruptcy Act (Canada) and whose assets have been disttibuted 
among his creditors or to an employer whose proposal within the 
meaning of the Bankruptcy Act (Canada) has been accepted by his 
creditors in the period fi'om and including the 1 st day of January, 
1981, to and including the day immediately before the day this Act 
receives Royal Assent. 

31 The Court of Appeal found that it was neither necessary nor appropriate to detennine the 
intention ofthe legislature in enacting this provisional subsection. Nevertheless, the court took the 
position that the intention of the legislature as evidenced by the introductory words of ss. 40 and 
40a was clear, namely, that termination by reason of a bankruptcy will not trigger the severance and 
tennination pay obligations of the ESA. The court held that this intention remained unchanged by 
the introduction of the transitional provision. With respect, I do not agree with either of these find
ings. Firstly, in my opinion, the use oflegislative history as a tool for determining the intention of 
the legislature is an entirely appropriate exercise and one which has often been employed by this 
Court (see, e.g., R. v. Vasil, [1981] 1 S.C.R. 469, at p. 487; Paul v. The Queen, [1982] 1 S.C.R.621, 
at pp. 635, 653 and 660). Secondly, I believe that the transitional provision indicates that the Legis
lature intended that termination and severance pay obligations should arise upon an employers' 
bankruptcy. 

32 In my view, by extending an exemption to employers who became bankrupt and lost control 
of their assets between the coming into force of the amendment and its receipt of royal assent, s. 
2(3) necessarily implies that the severance pay obligation does in fact extend to bankrupt employ
ers. It seems to me that, ifthis were not the case, no readily apparent purpose would be served by 
this transitional provision. 

33 I find support for my conclusion in the decision of Saunders J. in Royal Dressed Meats Inc., 
supra. Having reviewed s. 2(3) ofthe ESAA, he commented as follows (at p. 89): 

... any doubt about the intention of the Ontario Legislature has been put to rest, 
in my opinion, by the transitional provision which introduced severance pay
ments into the E.S.A. ... it seems to me an inescapable inference that the legis
lature intended liability for severance payments to arise on a banktuptcy. That 
intention would, in my opinion, extend to tennination payments which are simi
lar in character. 



34 This interpretation is also consistent with statements made by the Minister of Labour at the 
time he introdueed the 1981 amendments to the ESA. With regard to the new severanee pay provi
sion he stated: 

The circumstances surrounding a closure will govern the applicability of 
the severance pay legislation in some defined situations. For example, a bankrupt 
or insolvent finn will still be required to pay severance pay to employees to the 
extent that assets are available to satisfy their claims . 

. . . the proposed severance pay measures will, as I indicated earlier, be retroac
tive to January 1 of this year. That retroaetive provision, however, wilInot apply 
in those eases ofbanlcruptey and insolvency where the assets have already been 
distributed or where an agreement on a proposal to creditors has already been 
reached. 

(Legislature of Ontario Debates, 1st sess., 32nd Parl., June 4,1981, at pp. 
1236-37.) 

Moreover, in the legislative debates regarding the proposed amendments the Minister stated: 

For purposes of retroactivity, severance pay will not apply to banlmlptcies 
under the Bankrnptcy Act where assets have been distributed. However, once this 
act receives royal assent, employees in banlcruptcy closures wilI be covered by 
the severance pay provisions. 

(Legislature of Ontario Debates, 1st sess., 32nd ParL, June 16, 1981, at p. 1699.) 
.~..,_.., __ "_ ••• _._ w •• 

35 Although the frailties of Hansard ev{dence are many, this Court has recognized that it can 
playa limited role in the interpretation oflegislation. Writing for the Court in R. v. Morgentaler, 
[1993] 3 S.C.R. 463, at p. 484, Sopinlca J. stated: 

... until recently the courts have balked at admitting evidenee oflegislative de
bates and speeches .... The main criticism of such evidenee has been that it 
cannot represent the "intent" of the legislaturc, an incorporeal body, but that is 
equally hue of other fonns oflegislative history. Provided that the court remains 
mindful ofthe limited reliability and weight of Hansard evidence, it should be 
admitted as relevant to both the background and the purpose oflegislation. 

36 Finally, with regard to the scheme of t1}¢ legIslation, sinee the ESA is a mechanism for 
providing minimum benefits and standards to protect the interests of employees, it can be charac
terized as benefits-confe11.'ing legislation. As such, according to several decisions of this Court, it 
ought to be interpreted in a broad and generous manner. Any doubt arising from difficulties oflan
guage should be resolved in favour ofthe claimant (see, e.g., Abrahams v. Attorney General of 
Canada, [1983] 1 S.C.R. 2, at p. 10; Hills v. Canada (Attorney General), [1988] 1 S.C.R. 513, at p. 
537). It seems to me that, by limiting its analysis to the plain meaning of ss. 40 and 40a of the ESA, 



the Court of Appeal adopted an overly restlictive approach that is inconsistent with the scheme of 
the Act. 

37 TIle Court of Appeal's reasons relied heavily upon the decision in Malone Lynch, supra. In 
Malone Lynch, Houlden J. held that s. 13, the group termination provision of the fonner ESA, 
R.S.O. 1970, c. 147, and the predecessor to s. 40 at issue in the present case, was not applicable 
where termination resulted from the bankruptcy ofthe employer. Section 13(2) of the ESA then in 
force provided that, if an employer wishes to tenninate the employment of 50 or more employees, 
the employer must give notice oftennination for the peliod presclibed in the regulations, "and until 
the expiry of such notice the terminations shall not talce effect". Houlden J. reasoned that tennina
tion of employment through bankruptcy could not trigger the tennination payment provision, as 
employees in this situation had not received the written notice required by the statute, and therefore 
could not be said to have been tennlnated in accordance with the Act. 

38 Two years after Malone Lynch was decided, the 1970 ESA tennination pay provisions were 
amended by The Employment Standards Act, 1974, S.O. 1974, c. 112. As amended, s. 40(7) of the 
1974 ESA eliminated the requirement that notice be given before tennination can take effect. This 
provision makes it clear that teml1nation pay is owing where an employer fails to give notice of 
termination and that employment tenninates irrespective of whether or not proper notice has been 
given. Therefore, in my opinion it is clear that the Malone Lynch decision tumed on statutory pro
visions which are materially different from those applicable in the instant case. It seems to me that 
Houlden J.'s holding goes no fUliher than to say that the provisions of the 1970 ESA have no appli
cation to a bankrupt employer. For this reason, I do not accept the Malone Lynch decision as per
suasive authority for the Court of Appeal's findings. I note that the courts in Royal Dressed Meats, 
supra, and British Columbia (Director of Employment Standards) v. Eland Distributors Ltd. (Trus
tee of) (1996), 40 C.B.R. (3d) 25 (B.C.S.C.), declined to rely upon Malone Lynch based upon simi
lar reasoning. 

39 TIle COUli of Appeal also relied upon Re Kemp Products Ltd., supra, for the proposition that 
although the employment relationship will tenninate upon an employer's bankruptcy, this does not 
constitute a "dismissal". I note that this case did not arise under the provisions ofthe ESA. Rather, it 
turned on the interpretation of the term "dismissal" in what the complainant alleged to be an em
ployment contract. As such, I do not accept it as authoritative jurisprudence in the circUlllstances of 
this case. For the reasons discussed above, I also disagree with the Court of Appeal's reliance on 
Mills-Hughes v. Raynor (1988), 63 O.R. (2d) 343 (C.A.), which cited the decision in Malone 
Lynch, supra, with approval. 

40 As I see the matter, when the express words of ss. 40 and 40a of the ESA are examined in 
their entire context, there is ample support for the conclusion that the words "terminated by the em
ployer" must be interpreted to include tennination resulting from the bankruptcy ofthe employer. 
Using the broad and generous approach to interpretation appropriate for benefits-conferring legisla
tion, I believe that these words can reasonably bear that construction (see R. v. Z. (D.A.), [1992] 2 
S.C.R. 1025). I also note that the intention of the Legislature as evidenced in s. 2(3) of the ESAA, 
clearly favours this interpretation. FUliher, in my opinion, to deny employees the right to claim ESA 
termination and severance pay where their tennination has resulted from their employer's bank
ruptcy, would be inconsistent with the purpose of the tennination and severance pay provisions and 
would undennine the object of the ESA, namely, to protect the interests of as many employees as 
possible. 



41 In my view, the impetus behind the tennination of employment has no bearing upon the 
ability of the dismissed employee to cope with the sudden economic dislocation caused by unem
ployment. As all dismissed employees are equally in need of the protections provided by the ESA, 
any distinction between employees whose tennination resulted from the banlauptcy oftheir em
ployer and those who have been temlinated for some other reason would be arbitrary and inequita
ble. Further, I believe that such an interpretation would defeat the true meaning, intent and spirit of 
the ESA. Therefore, I conclude that tennination as a result of an employer's bankruptcy does give 
rise to an unsecured claim provable in bankmptcy pursuant to s. 121 of the BA for tennination and 
severance pay in accordance with ss. '40 and 40a of the ESA. Because ofthis conclusion, I do not 
find it necessary to address the altemative finding of the trial judge as to the applicability of s. 7(5) 
of the ESA. 

42 I note that subsequent to the Rizzo bankruptcy, the tennination and severance pay provisions 
of the ESA underwent another amendment. Sections 74(1) and 75(1) of the Labour Relations and 
Employment Statute Law Amendment Act, 1995, S.O. 1995, c. 1, amend those provisions so that 
they now expressly provide that where employment is tenninated by operation oflaw as a result of 
the bankmptcy ofthe employer, the employer will be deemed to have tenninated the employment. 
However, s. 17 ofthe Interpretation Act directs that, H[t]he repeal or amendment of an Act shall be 
deemed not to be or to involve any declaration as to the previous state ofthe law". As a result, I 
note that the subsequent change in the legislation has played no role in detennining the present ap
peal. 

6. Disposition and Costs 

43 I would allow the appeal and set aside paragraph 1 of the order of the Court of Appeal. In 
lieu thereof, I would substitute an order declaring that Rizzo's formcr employees are entitled to 
make claims for tennination pay (including vaeation pay due thereon) and severanee pay as unse
cured creditors. As to costs, the Ministry of Labour led no evidence regarding what effOli it madc in 
notifying or securing fhe consent of the Rizzo employees before it diseontinued its application for 
leave to appeal to this Court on their behalf. In light of these circumstances, I would order that the 
costs in this Court be paid to the appellant by the Ministry on a party-and-party basis. I would not 
disturb the orders of the cOU1is below with respect to costs. 
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Insurance -- Homeowner's insurance -- Insurer's duty to defend -- Plaintiff bringing action against 
insured alleging battery, negligent battery, negligent misrepresentation and breach of fiduciary du
ty -- Policy containing exclusion for intentional acts of insured -- Whether insurer has a duty to de
fend. 

Torts -- Intentional torts -- Battery -- Evidence -- Burden of proof -- Consent -- Whether plaintiff 
must prove lack of consent. 

In 1996, a plaintiff brought a civil action against five B.C. Transit bus drivcrs, including the appel
lant, arising out of various alleged sexual assaults between 1988 and 1992. The allegations included 
battery, negligent battery, negligent misrepresentation and breach of fiduciary duty. The appellant 
owned a homeowner's insurance policy issued by the respondent insurer. The policy provided cov
erage for "compensatory damage because of bodily injury" arising from the insured's personal ac-



tions, excepting "bodily injury or property damage caused by any intentional or criminal act". The 
British Columbia Supreme Court dismissed the respondent's request for a declaration that it not be 
required to defend [page552] the appellant against the plaintiffs claims. The Court of Appeal al
lowed the respondent's appeal. 

Held: The appeal should be dismissed. 

Per L'Heureux-Dube, Gonthier, McLachlin and Binnie n.: The plaintiffs claims could not trigger 
coverage under the policy. Accordingly, the respondent has no duty to defend. While there is sub
stantial agreement with Iacobucci J.'s reasoning, his approach to the tort of battery in the sexual 
context is disagreed with. In the tort of sexual battery, consent operates as a defence and must be 
proven by the defendant. The plaintiff is not required to prove that the defendant either knew that 
she was not consenting or that a reasonable person in the defendant's position would have known 
that she was not consenting. 

The traditional rights-based approach to the law of battery that is now the law of Canada should not 
be set aside lightly. The tort of battery is a fonn of trespass against the person and is aimed at pro
tecting the personal autonomy of the individual. Its purpose is to reco gnize the right of each person 
to control his or her body and who touches it, and to pennit damages where this right is violated. 
The compensation stems not from fault, but from violation ofthe right to personal autonomy. When 
a person interferes with the body of another, a prima facie case of violation of the plaintiffs auton
omy is made out. The law may then fairly call upon the person thus implicated to explain, or raise 
some defence, such as the defence of consent. If he can show that he acted with conscnt, thc prima 
facie violation is negated and the plaintiffs claim will fail. But it is not up to the plaintiff to prove 
that, in addition to directly interfering with her body, the defendant was also at fault. Unlike negli
gence, where the requiremcnt of fault can be justified because the tortious sequenee may be com
plicatcd, trespass to the person is confincd to direct interferences. Where the trespass causcs actual 
injury to the plaintiff, there is a dircct cOlllcetion between the defendant's action and the plaintiffs 
injury. The traditional approach to trespass is also praetical, since, if the defendant is in a position to 
say what happened, it is both sensible and just to give him an incentive to do so by putting thc bur
den of explanation on him. In addition, the close causal relationship between the defendant's con
duet and the violation of the plaintiffs bodily integrity, the identification of the loss with the plain
tiffs personality and freedom, the inflietion of the loss in isolated (as opposed to systemie) circum
stances, and [page553] the pereeption ofthe defendant's eonduet as anti-soeial all support the legal 
position that onee the direet interferenee with the plaintiffs person is shown, the defendant may 
fairly be ealled upon to explain his behaviour if indeed it was innocent. 

Therefore, while a plaintiff generally must prove all elements of the tort she alleges, the faet that 
eontaet must be hannful or offensive to eonstitute battery does not mean that the plaintiff must 
prove that she did not consent and that the defendant aetually or construetively Imew she did not 
eonsent to sexual contact. When it is accepted that the foundation of the tort of battery is a violation 
of personal autonomy, all contact outside the exceptional category of contaet that is generally ac
cepted or expected in the course of ordinary life is prima facie offensive. Since sexual contact is not 
generally accepted or expected in the course of ordinary activities, the plaintiffmay establish an ac
tion for sexual battery without negativing actual or constructive consent. Nothing special about 
sexual battery justifies requiring the plaintiff to prove that she did not consent or that the defendant 
either knew or ought to have known that she did not eonsent. 



The exclusion clause in the policy must be interpreted as requiring an intent to injure. Where there 
is an allegation of sexual battery, courts will conclude as a matter of legal inference that the de
fendant intended hann for the purpose of construing exemptions of insurance coverage for inten
tional injury. 

It is unnecessary to comment on the rclationship between battery and negligence. 

Per Iacobucci, Major and Bastarache JJ.: The respondent has no duty to defend the appellant be
cause the plaintiffs statement of claim makes no allegation that could potentially give rise to in
demnity under the insurance contract. 

An insurer only has a duty to defend when a lawsuit against the insured raises a claim that could 
potentially [page554] fall within coverage. The insurer's duty to defend is related to its duty to in
demnify. Therefore if an insurance poliey, like the one in this case, excludes liability arising from 
intentionally eaused injuries, there will be no duty to defend actions based on sueh injuries. 

A three-step proeess must be applied to detennine whether a claim eould trigger indemnity. First, a 
COUl1 should detennine which of the plaintiffs legal allegations are properly pleaded. In doing so, 
courts are not bound by the legallabcls chosen by the plaintiff. A plaintiff Calmot ehange an inten
tional t011 into a negligent one simply by choiee of words, or viee versa. Therefore, when aseertain
ing the scope of the duty to defend, a eourt must look beyond the choice of labels, and examine the 
substance ofthe allegations contained in the pleadings. This does not involve deeiding whether the 
claims have any merit; all a court must do is decide, based on the pleadings, the true nature of the 
claims. 

At the second stage, the eourt should detennine if ally claims are entirely derivative in nature. The 
duty to defend will not be triggered simply because a claim ean be cast in tenns of both negligence 
and intentional tort. A claim for negligence wi1lnot be derivative ifthe underlying elements of the 
negligence alld of the intentional tort are sufficiently disparate to render the two claims unrelated. 
However, ifboth the negligence and intentional tort claims arise from the same aetions and cause 
the same hann, the negligence claim is derivative, alld it will be subsumed into the intentional t011 
for the purposes of the exclusion clause analysis. If neither claim is derivative, the claim of negli
gence will survive and the duty to dcfcnd will apply. Finally, at thc third stage, the court must de
cide whether any of the properly pleaded, non-derivative claims could potentially trigger the insur
er's duty to defend. This appeal's holding with respect to the proper characterization of a plaintiffs 
tort allegations should not be taken to affect any areas of law outside the inSUrallCe context present
ed by this appeal. 

In this ease, the exclusion clause must be read to require that the injuries be intentionally caused, in 
that they must be the product of an intentional tort and not of negligcnce. The plaintiff has stated 
three possible claims arising out ofthe alleged sexual assaults: sexual battery, negligent battcry, and 
breach offidueiary duty. Sexual [page555] battery requires the plaintiffto prove that a reasonable 
person should have known that the plaintiff did not validly consent to the sexual activity in ques
tion. Since non-eonsensual sexual activity is inherently hannful, any injuries resulting therefrom are 
intentionally caused, and the exclusion clause would apply. If a reasonable person would not have 
known that thc plaintiff did not validly consent, the plaintiffs claim will fail, and there will be no 
duty to indemnify or duty to defend. The plaintiffs claims of negligence and breach of fiduciary 
duty are either not properly pleaded or are subsumed into the sexual battery because these claims 
are based on the same faets and resulted in the same hann. Therefore the exclusion clause applies 



equally to them. There being no potentially indemnifiable claim, the respondent has no duty to de
fend. 
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The judgment ofL'Heureux~Dube, Gonthier, McLachlin and Bitmie n. was delivered by 

1 McLACHLIN J.:-- I have read the reasons ofIacobucci J. and agree with the result he 
reaches and with much of his reasoning. I would respectfully disagree, however, from the view that 
in the tort of sexual battery, the onus rests on the plaintiff to prove that the defendant either lmew 
that she was not consenting or that a reasonable person in [page560J the defendant's position would 
have lmown that she was not consenting. 

2 As GoffL.J. (as he then was) stated in Collins v. Wilcock, [1984J 3 All 374 (Q.B.), at p. 
378, "[tJhe fundamental principle, plain and incontestable, is that every person's body is inviolate". 
The law ofbattery protects this inviolability, and it is for those who violate the physical integrity of 
others to justify their actions. Accordingly, in my respectful view, the plaintiff who alleges sexual 
battery makes her case by tendering evidence of force applied directly to her. "Force", in the context 
of an allegation of sexual battery, simply refers to physical contact of a sexual nature, and is neutral 
in thc sense of not necessarily cOlIDoting a lack of consent. If the defendant does not dispute that the 
contact took place, he bears the burden of proving that the plaintiff consented or that a reasonable 
person in his position would have thought that she consented. My reasons for so concluding are the 
following. 

1. Analysis 
A. The Canadian Law of Battery Places the Onus of Proving Consent on the Defendant 

3 As Iacobucci J. states (at para. 103) "for traditional batteries, consent is conceived of as an 
affinnative defence that must be raised by the defendant". 

4 This Court has long affinned this proposition. In Cook v. Lewis, [1951] S.C.R. 830, at p. 839, 
Cartwright J. stated that "where a plaintiff is injured by force applied directly to him by the defend
ant his case is made by proving this fact and [page561 J the onus falls upon the defendant to prove 
'that such trespass was utterly without his fault'." 

5 In Larin v. Goshen (1974), 56 D.L.R. (3d) 719 (N.S.C.A.), at p. 722, Macdonald J.A., citing 
numerous authorities, stated: "The law in Canada at present is this: In an action for damages in 
trespass where the plaintiff proves that he has been injured. by the direct act of the defendant, the 
onus falls upon the defendant to prove that his act was both unintentional and without negligence on 



his part, in order for him to be entitled to a dismissal of the action." (Emphasis in original.) See also 
Walmsley v. Humenick, [1954] 2 D.L.R. 232 (B.C.S.C.); Tillander v. Gosselin (1966), 60 D.L.R. 
(2d) 18 (Ont. B.C.), aff'd (1967), 61 D.L.R. (2d) 192 (Ont. C.A.); Dahlberg v. Naydiuk (1969), 10 
D.L.R. (3d) 319 (Man. C.A.), and Ellison v. Rogers (1967), 67 D.L.R. (2d) 21 (Ont. H.C.). A num
ber of academic commentators also agree that the burden of proving consent lies on the defence: see 
J. G. Fleming, The Law of Torts (9th ed. 1998), at p. 86; A. M. Linden and N. KIar, Canadian 
Tort Law: Cases, Notes and Materials (10th ed. 1994), at p. 102, note 2; and G. H. L. Fridman, The 
Law of Torts in Canada (1989), vol. 1, at p. 63. 

6 11lis proposition holds for paIiicular fonns of battery like medical battery and sexual battery. 
In Reibl v. Hughes, [1980J 2 S.C.R. 880, at p. 890, dealing with medical battery, Laskin C,J. stated 
for the COUli that: 

The tort [of battery] is an intentional one, consisting of an unprivileged and un
consented to invasion of one's bodily security. True enough, it has some ad
vantages for a plaintiff over an action of negligence since it does not require 
proof of causation and it casts upon the defendant the burden of proving consent 
to what was done. 

And in Norberg v. Wynrib, [1992J 2 S.C.R. 226, dealing with sexual battery, La Forest J., for the 
plurality, stated, at p. 246, that "[aJ battery is the intentional infliction of unlawful force on another 
person. Consent, express or implied, is a defence [page562] to battery." None of the members of the 
Court participating in the decision dissented from the view that the burden lies on the defendaIlt to 
prove consent. 

7 TIle question, then, is whether we should in this case depart from the settled rule that requires 
the plaintiff in a battery case to show only contact through a direct, intentional act of the defendant 
and places the onus on the defendant of showing consent or lawful excusc, including actual or con
structive consent. For the reasons that follow, I am not convinced that we should alter the estab
lished rule. 

B. The Traditional Approach to Trespass is Justified as a Rights-Based Tort 

8 The traditional rule, as noted, is that the plaintiff in an action for trespass to the person (which 
includes battery) succeeds if she can prove direct interference with her person. Interference is direct 
ifit is the immediate consequence of a force set in motion by ail act of the defendant: see Scott v. 
Shepherd (1773), 2 Black. W. 892, 96 E.R. 525 (lCR); Leame v. Bray (1803), 3 East 593, 102 E.R. 
724 (K.B.). TIle burden is then on the defendant to allege and prove his defence. Consent is one 
such defence. 

9 Some critics have suggested that this rule should be altered. They suggest that tort must al-
ways be fault-based. This means the plaintiff must prove fault as part of her case, by showing either: 
(1) that the defendant intended to harm; (2) that the defendaIlt failed to take reasonable care or was 
"negligent"; or (3) that the tort is one of strict liability, i.e. legally presumed fault. On a practical 
level, some, like F. L. Sharp, argue that the traditional approach confers an unfair advantage on the 
plaintiff by easing her burden of proof: "Negligent Trespass in Canada: A Persistent Source of Em
barrassment" (1977-78),1 Advocates' Q. 311, atpp. 312-14 and 326 [page563]. It is suggcsted that 
the law has moved in this direction in England: see Fowler v. Lanning, [1959J 1 Q.R 426, approved 
in obiter in Letang v. Cooper, [1965] 1 Q.B. 232 (C.A.). In the spirit of these comments, my col-



league Iaeobueci J. proposes to alter the traditional rule, at least for sexual battery, to require the 
plaintiff to prove fault, i.e. that the defendant either knew or ought to have known that she was not 
conscnting. 

10 I do not agree with these criticisms of the traditional rule. In my vicw the law of battery is 
based on protecting individuals' right to personal autonomy. To base the law of battery purely on the 
principlc of fault is to subordinate the plaintiffs right to protection from invasions of her physical 
intcgrity to the defendant's frcedom to act: see R. Sullivan, "Trcspass to the Person in Canada: A 
Defence of the Traditional Approachtt (1987), 19 Ottawa L. Rcv. 533, at p. 546. Although I do not 
necessarily acccpt all ofSullivall's contentions, I agree with her characterization, at p. 551, oftres
pass to the person as a t1violation ofthe plaintiffs right to exelusive control of his persontt

• This 
right is not absolute, because a defendant who violates this right can nevertheless exonerate himself 
by proving a lack of intention or negligenee: Cook, supra, at p. 839, per Cartwright J. Although lia
bility in battery is based not on the defendant's fault, but on the violation of the plaintiffs right, the 
traditional approach will not impose liability without fault because the violation of another person's 
right can be considered a fonn of fault. Basing the law of battery on protecting the plaintiffs physi
cal autonomy helps explain why the plaintiff in an action for battery need prove only a direct intcr
ference, at which point the onus shifts to the person who is alleged to have violated the right to jus
tify [page564] the intrusion, excuse it or raise some other defence. 

11 I agree with Sullivan's view that the traditional approach to trespass to the person remains 
appropriate in Canada's modern context for a number of reasons. First, unlike negligence, where the 
requirement of fault can be justified because the tortious sequence may be complicated, trespass to 
the person is confined to direct interferences. Where thc trespass causes actual injury to the plaintiff, 
there is a direct cOlmection between the defendant's action and the plaintiffs injury. As Sullivan 
notes, at p. 562: 

... where the injury complained of is an immediate consequence of the defend
ant's act, it is intuitively sound to require compensation fi'om the defendant un
lcss he offers a defence. In cases of direct interference, the relationship between 
the defendant's will, his decision to act, and the injury to the plaintiff is both sim
ple and clear; there are no competing causal factors to obscure the defendant's 
role or dilute his factual responsibility. The question of his moral and legal re
sponsibility is thus posed with unusual sharpness: as between the defendant who 
caused the injury and the plaintiff who received it, other things being equal, who 
shall pay? ... Once the plaintiff has shown that his right to personal autonomy has 
been violated by the defendant, prima facie the defendant should pay. [Emphasis 
added.] 

12 Another factor supporting retaining the traditional approach to trespass and battery is that it 
makes practical sense. Linden 1. in Bell Canada v. COPE (Samia) Ltd. (1980), 11 C.C.L.T. 170 
(Ont. H.C.), affd (1980), 31 O.R. (2d) 571 (C.A.), after noting the attacks on the Canadian law of 
trespass, writes (at p. 180): 

The trespass action still performs several functions, one of its most im
portant being a mechanism for shifting the onus of proof of whether there has 
been intentional or negligent wrongdoing to the defendant, rather than [page565] 



requiring the plaintiff to prove fault. The trespass action, though perhaps some
what anomalous, may thus help to smoke out evidence possessed by defendants, 
who cause direct injuries to plaintiffs, which should assist Courts to obtain a 
fuller picture of the facts, a most worthwhile objective. [Emphasis added.] 

13 In cases of direct interference, the defendant is likely to know how and why the interference 
occuned. I agree with Sullivan's suggestion, at p. 563, that t!ifthe defendant is in a position to say 
what happened, it is both sensible and just to give him an incentive to do so by putting the burden of 
explanation on him". 

14 Finally, I share Sullivan's concem with the fact that cases of direct interference with the 
person tend to produce high t!demoralization costsfl (p. 563). Victims and those who identify with 
them tend to feel resentment and insecurity if the wrong is not compensated. The close causal rela
tionship between the defendant's conduct and the violation ofthe plaintiffs bodily integrity, the 
identification of the loss with the plaintiffs personality and freedom, the infliction of the loss in 
isolated (as opposed to systemic) circumstances, and the perception of the defendant's conduct as 
anti-social, all support the legal position that once the direct interference with the plaintiffs person 
is shown, the defendant may fairly be called upon to explain his behaviour if indeed it was innocent. 

15 These arguments persuade me that we should not lightly set aside the traditional 
rights-based approach to the law of battery that is now the law of Canada. The tort of battery is 
aimed at protecting the personal autonomy of tlle individual. Its purpose is to recognize the right of 
each person to control his or her body and who touches it, and to pennit damages where tllis right is 
violated. The compensation stems :from violation ofthe right to autonomy, not fault. When a person 
interferes with [page566] the body of another, a prima facie case of violation of the plaintiffs au
tonomy is made out. The law may then fairly call upon the person thus implicated to explain, ifhe 
can. Ifhe can show that he acted with consent, the prima facie violation is negated and the plaintiffs 
claim will fail. But it is not up to the plaintiff to prove that, in addition to directly interfering Witll 
her body, the defendant was also at fault. 

16 Having stated that we should not set aside the traditional approach to battery, I do not wish 
to foreclose the possibility of future growth in this area of the law. References in definitions of the 
tort of battery to "injury", or to contact being "unlawful t! or "hannful or offensivefl are different 
ways of expressing the idea that not every physical contact constitutes a battery. In other words, the 
tort requires contact flplus" something else. One view, as I discuss in the next section, is that the 
"plusll refers merely to non-trivial contact. The caselaw to date tends to support this view, and gen
erally does not require actual physical or psychological injury: Cole v. Tumer (1704),6 Mod. 149, 
87 E.R. 907; Stewart v. Stonehouse, [1926] 2 D.L.R. 683 (Sask. c.A.), at p. 684; Fleming, supra, at 
p. 29; Fridman, supra, at p. 45. In a future case, it may be necessary to consider whether the "plusfl 
required in addition to contact should be extended beyond the minimum of non-trivial acts. Howev
er, the issue does not arise in this case, since the plaintiff pleads physical and psychological damage. 
This is sufficient to bring the case within the traditional view of battery, however the "plus" is de
fined. Therefore, for the purposes of this case, I proceed upon the traditional view. 
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C. The Argument that the Contact Must Be "Harmful or Offensive" Does Not Sup-
port Placing the Onus of Proving Non-Consent on the Plaintiff 

17 The proposition that the law should require a plaintiff in an action for sexual battery to prove 
that she did not consent, is supported, it is suggested, by a requirement that the contact involved in 
battery must be hannful or offensive. The argument may be summarized as follows. The plaintiff 
must prove all the essential elements of the tort of battery. One of these is that the contact com
plained of was inherently hannful or offensive on an objective standard. Consensual sexual contact 
is neither harmful nor offensive. Therefore the plaintiff, in order to make out her case, must prove 
that she did not consent or tllat a reasonable person in the defendant's position would not have 
thought she consented. 

18 I do not dispute that a plaintiff generally must prove all elemcnts ofthe tort she alleges. Nor 
do I dispute that contact must be "hannful or offensive" to constitute battery. However, I am not 
persuaded that plaintiffs in cases of sexual battery must prove that contact was "non-consensual" in 
order to prove that it was "harmful or offensive", If one accepts that the foundation of the tort of 
battery is a violation of personal autonomy, it follows that all contact outside the exceptional cate
gory of contact that is generally accepted or expected in the course of ordinary life, is prima facie 
offensive. Sexual contact does not fall into the category of contact generally accepted or expected in 
the course of ordinary activities. Hence the plaintiff may establish an action for sexual battery 
without negativing actual or constructive consent. 

19 The idea that battery is confined to conduct that is "harmful or offensive" finds root in the 
old [page568] cases involving tIivial contacts. While the law of battery traditionally has held that 
the defendant, not the plaintiff, bears the onus of proving consent, it has also held that not every 
trivial contact suffices to establish battery, The classic example is being jostled in a crowd. A per
son who enters a crowd cannot sue for being jostled; such contact is not "offensive", Two theories 
have been put forward to explain this wrinkle on the general rule that all a plaintiff in a battery ac
tion must prove is direct contact. The first is implied consent: Salmond and Heuston on the Law of 
Torts (21st ed. 1996), at p. 121. The second sees these cases as "a general exception embracing all 
physical contact which is generally acceptable in the ordinary conduct of everyday life": In re F., 
[1990J 2 A.C. 1 (H.L.), at p. 73, per Lord Goff. 

20 Both these theories are consistent with the settled rule in Canadian law that a plaintiff in a 
battery action need not prove the absence of consent. On the implied consent theory, even if the 
plaintiff proves contact, the burden never shifts to the defendant to prove consent because consent is 
implied by law. On the "exception" theory, the plaintiff cannot succeed merely by proving contact if 
such contact falls within the exceptional category of conduct generally acceptable in ordinary life. It 
is not necessary in this appeal to choose between these approaches, but in my view both refer to the 
sort of everyday physical contact which one must be expected to tolerate, even if one does not actu
ally consent to it. 

21 The question then becomes whether sexual battery falls into the extraordinary category of 
cases where proving contact will not suffice to establish the plaintiffs case. Is sexual activity the 
sort of activity where consent is implied? Clearly it is not. [page569] Alternatively, is it the sort of 
activity, like being jostled in a crowd, that is generally accepted and cxpected as a nonnal part of 
life? Again, I think not. The sort of conduct the cases envision is the inevitable contact that goes 
with ordinary human activity, like brushing someone1s hand in the course of exchanging a gift, a 
gratuitous handshake, or being jostled in a crowd. Sexual contact does not fall into this category. It 



is not the casual, accidental or inevitable consequenee of general human activity and interaction. It 
involves singling out another person's body in a deliberate, targeted act. 

22 The assertion in some of the authorities that the contact must be hamlful or offensive to 
constitute battery (see, e.g., La Forest J. in M. (K.) v. M. (H.), [1992J 3 S.C.R. 6, at p. 25), reflects 
the need to exclude from battery the casual contacts inevitable in ordinary life. It does not, however, 
require the conclusion that to make out a case of battery, a plaintiff must prove that the contact was 
physically or psychologically injurious or morally offensive. The law ofbattery protects the invio
lability of the person. It starts from the presumption that apart from the usual and inevitable contacts 
of ordinary life, each person is entitled not to be touched, and not to have her person violated. The 
sexual touehing itself, absent the defendant showing lawful exeuse, constitutes the violation and is 
"offensive". Sex is not an ordinary casual contact which must be accepted in everyday life, nor is it 
the sort of contaet to which consent can be implied. To require a plaintiff in an aetion for sexual 
battery to prove that she did not consent or that a reasonable person in the defendant's position 
would not have thought she consented, would be to deny the protection the law has traditionally af
forded to the [page570J inviolability of the body in the situation where it is perhaps most needed 
and appropriate. 

23 Only two cases, one in England conceming therapeutic administration of drugs and one in 
New Zealand conceming sexual assault, are cited in favour of the proposition that the plaintiff must 
show hann by proving a lack of consent as an element ofthe tort of battery: see Freeman v. Home 
Office, [1983J 3 All E.R. 589 (Q.B.), affd [1984] 1 All E.R. 1036 (C.A.), H. v. R., [1996] 1 
N.z.L.R. 299 (H.C.). The proposition that the plaintiff must prove a lack of consent, on the basis 
that she must prove that the impugned contact was harmful, is not suppOlied by the law of battery, 
which has traditionally been confined to acts which are inherently hannful, like hitting, shooting or 
stabbing someone. Rather, its focus is on the protection of one's bodily integrity fi:om any unwanted 
contact. Many of the older cases concern eontacts devoid of any real hann apart from the violation 
of bodily integrity: Pursell v. Horn (1838),8 AD. & E. 602, 112 E.R. 966 (pouting water on a per
son); Green v. Goddard (1704), 2 Salkeld 641,91 E.R. 540 (forcibly taking an object held by an
other); Humphries v. Connor (1864), 17 Ir. Com. L. Rep. 1 (Q.B.) (taking flower worn by plaintiff), 
and Forde v. Skhmer (1830),4 Car. & P. 239, 172 E.R. 687 (cutting a person's hair). In more mod
ern times, the same is true of medical battery cases. Like sexual acts, medical interventions may in
cidentally produce physical and psychological harm which may go to damages, but the basic "of
fence" or "hann" upon which the tort rests is the violation of the plaintiffs bodily integrity. As I 
discuss below, Canadian courts do not require plaintiffs alleging medical battery to prove that the 
defendant medical practitioner knew or ought to have known that the plaintiff did not consent to the 
medical contact. 
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24 The practical counterpart of the argument that battery must involve illherently hannful or 
offensive conduct in some larger sense is the suggestion that absent such a requirement, plaintiffs 
will be able to unfairly drag defendants into cOUli as a result of consensual sex, putting them to the 
trouble and risk of proving that the plaintiff consented or that a reasonable person would have con
cluded she consented. This point was not strongly argued, and with reason. Few plaintiffs to 0011-



sensual sex or in situations where consent is a reasonable inference from the circumstances, are 
likely to sue if they are virtually certain to lose when the facts come out. Moreover, the rules of 
court provide sanctions for vexatious litigants. There is no need to change the law of battery to 
avoid vexatious claims. 

25 Moreover, the prospect of plaintiffs suing and saying nothing about consent is more theoret-
ical than real. In fact, plaintiffs suing for sexual battery usually testify that they did not consent to 
the sexual contact. Failure to do so, absent an explanation, makes it more likely the defendant could 
win when he calls evidence of consent or reasonable appearance of consent. Even if a plaintiff were 
to bring an action in sexual battery against the estate of a deceased defendant, many provincial and 
tenitorial evidence acts would not allow the plaintiff to obtain a judgment against the estate unless 
her evidence were c011'0borated by other material evidence: see Evidence Acts of Alberta, R.S.A. 
1980, c. A-21, s. 12; Newfoundland, R.S.N. 1990, c. E-16, s. 16; Northwest Te11'itories, R.S.N.W.T. 
1988, c. E-8, s. 17; Nova Scotia, R.S.N.S. 1989, c. 154, s. 45; Ontario, R.S.O. 1990, c. E.23, s. 13; 
Prince Edward Island, R.S.P.E.I. 1988, c. E-ll, s. 11; Yuimn, R.S.y' 1986, c. 57, s. 14. At the same 
time, as discussed more fully below, placing on the plaintiffthe legal burden of always [page572] 
negativing actual and constructive consent on pain of non-suit, may lead to injustice. 

26 I conclude that the fact that the law of battery excludes trivial contact and requires contact 
that is "harmful or offensive" does not require us to conclude that the plaintiff bears the burden of 
proving that the defendant actually or constructively knew she did not consent to sexual contact. 

D. There Is Nothing Particular About Sexual Assault that Makes it Necessary to 
Have a Special Rule of Battery for Sexual Assaults for What the Plaintiff Must 
Prove 

27 Ifthere were something special about sexual battery that justified requiring the plaintiff to 
prove that the defendant either knew she was not consenting or ought to have known that she was 
not consenting, a case might be made for so doing. The result would be a special rule for sexual 
battery inconsistent with the law of battery generally, and the creation of a new tort of sexual bat
tery. Thus far the courts have declined to do this. As Professor Feldthusen notes, "[t]here has yet to 
be recognised a new nominate tort of sexual battery" (emphasis in original): "The Canadian Exper
iment with the Civil Action for Sexual Battery", in N. J. Mullany, ed., Torts in the Nineties (1997), 
274, at p. 281. The sexual aspects ofthe claim go only to damages. However, as I stated above, a 
new tort of sexual battery with different rules from ordinary battery could be recognized in an ap
propriate case. 

28 Before examining whether sexual battery is so different that special rules are required as to 
what the plaintiff must show, it is important to take note ofthe danger of placing special, unjustified 
[page573] burdens on victims of sexual encounters. At p. 282, Feldthusen notes that "in the criminal 
sphere, enquiries into alleged consent have allowed the focus ofthe criminal trial to shift from the 
actions of the defendant to the character of the complainant. The same potential exists in tort law" 
(emphasis added). As he points out, "[t]here exist in our law deeply imbedded tendencies towards 
victim blaming" (p. 283). This is not to say that alleged victims of sexual assault could never be 
singled out by placing special rules of proof on them that do not apply to other types of plaintiffs. It 
is rather to say that we must guard against placing such burdens upon alleged victims of sexual as
sault unless it can objectively be shown that it is necessary to do so in order to achieve justice. 



29 To require plaintiffs in actions for sexual battery to prove that they did not consent and that 
a reasonable person in the circumstances ofthe defendant would not have believed they consented, 
is to place a burden on plaintiffs in actions for sexual battery that plaintiffs in other types of battery 
do not bear. It is to do so, moreover, in the absence of any compelling reason. Indeed, there are 
powerful reasons for applying the usual rules that require a plaintiff to prove only direct contact in 
cases of sexual battery. 

30 The first concern is that by requiring the plaintiff to prove more than the traditional battcry 
claim requires, we inappropriately shift the focus of the trial from the defendant's behaviour to the 
plaintiffs character. Requiring the plaintiff to prove that a reasonable person in the position of the 
defendant would have known that she was not consenting requires her to justify her actions. In 
practical terms, she must prove that she made it clear tlu'ough her conduct and words that she did 
not consent to thc sexual contact. Her conduct, not the [page574] defendant's, becomes the primary 
focus from the outset. If she calmot prove these things, she will be non-suited and the defendant 
need never givc his side of the story. 

31 The proposed shift to the plaintiff of thc onus of disproving constructive consent runs the 
risk of victim blaming, against which Fe1dthusen and others properly warn. It also runs the risk of 
making it impossible for deserving victims of sexual battery to even get their foot in the litigation 
door. Consider the case of the victim of sexual assault who cam lOt testify to the events because of 
shock, loss of memory or inebriation. If she can prove that she was sexually assaulted and identify 
the perpetrator through third-person evidence, should she be non-suited at the outsct because she 
cannot prove that hcr conduct in the circumstances would have led a reasonable pcrson to conclude 
she was not consenting? Is it not better in such cases that the defendant be called upon to give evi
dence so the cOUli can decide the case on a more complete picture of the facts? This is what the law 
of battery would traditionally require. Why should we exempt the defendant because the battery is a 
sexual battery? 

32 The proposed shift of onus runs counter to Parliament's expressed view in the criminal con-
text. Although the aims of criminal law and the law of tort are not identical, it remains significant 
that Parliament in s. 273.2(b) ofthc Criminal Code, R.S.C., 1985, c. C-46, stipulates that those ac
cused of sexual assault who seek to invoke the defence of honest but mistaken belief in consent 
must have taken reasonable steps in the circumstances known to them at the time to ascertain the 
complainant's [page575] consent. Parliament has thus moved to counteract the histOlic tendency of 
criminal trials for sexual assault to focus unduly on the behaviour of the complainant, and to redi
rect some of the focus to the defendant. The traditional tort of battery already provides this focus in 
the civil domain. That focus should be retained in my view. To quote Sullivan, supra, at p. 563, "if 
the ·defendant is in a position to say what happened, it is both sensible and just to give him an ineen
tive to do so by putting the burden of explanation on him". 

33 Requiring the plaintiff to disprove constructive consent seems all the more unfair because 
the relevant facts lie first and foremost within the defendant's sphere of knowledge. He alone knows 
whether he actually believed the plaintiff was eonsenting, and ifhe believed she was eonsenting, he 
is in the best position to give evidence on the faetors that led him to believe that. The plaintiff, by 
contrast, is not in a position to produce evidence of what was in the defendant's mind nor in as good 
a position to say what factors led him to that state of mind and whether he acted reasonably. While 
the defendant's particular knowledge about his state of mind regarding consent is not detenninative 
of who bears the burden of proof regarding conscnt, it is one of the principlcs of fairness and policy 



that are said to influence the allocation ofthis burden: see J. Sopinka, S. N. Ledennan, and A. W. 
Bryant, The Law of Evidence in Canada (2nd ed. 1999), at para. 3.70; McConnick on Evidence (5th 
ed. 1999), vol. 2, at para. 337. 

34 I concludc that there is nothing about sexual battery that requires that the traditionalmles of 
onus goveming battcry actions be changed. On the contrary, placing the onus on the plaintiff of dis
proving conscnt and constmctive conscnt seems [page576] unfairly to impose spccial obligations on 
plaintiffs who sue for sexual assault. 

E. To Require the Plaintiff to Prove that the Defendant Knew or Ought to Have 
l(nown She Was Not Consenting Presents the Dilemma of Either Changing the 
Law for Other Types of Battery or Introducing an Inconsistency in the Law of 
Battcry 

35 To hold that battery must involve a contact that is inherently hannful or offensive has thc 
potential to change the law rclating to other typcs of battery, like medical battery. Altematively, if it 
does not, it will introduce an inconsistency into the law of battery. 

36 As discussed, Canadian courts have repeatcdly held that for medical battery, the defendant 
bears the onus of proving consent as a defence: sce, for example, Reibl, supra; Schweizer v. Central 
Hospital (1974),53 D.L.R. (3d) 494 (Ont. H.C.); Allan v. New Mount Sinai Hospital (1980), 109 
D.L.R. (3d) 634 (Ont. B.C.), rcv!d on other grounds (1981), 33 O.R. (2d) 603 (C.A.); Bmshctt v. 
Cowan (1990), 3 C.C.L.T. (2d) 195 (Nfld. c.A.), at p. 199, and O!Bonsawin v. Paradis (1993), 15 
C.C.L.T. (2d) 188 (Ont. Ct. (Gen. Div.)). Like sexual contact, the act of medical intervention is not 
inherently hannful or offensive, beyond its potential to violate bodily integrity. If sexual battery re
quires the plaintiffto prove that the defendant knew or ought to have known that the plaintiff did 
not consent, it is difficult to see why tlle same would not hold for medical malpractice. Yet no one 
has suggested that the law of medical malpractice ought to bc changed to place an additional burden 
on the plaintiff of proving a culpable state of mind in the defendant medical practitioner. The alter
native, if the law of battery were changed in this regard for sexual battery, would be inconsistency 
in the law of battery. Neither altemative is attractive. This suggests a further reason for being wary 
of the proposition that battery requires proof [page577] by the plaintiff of an inherently hannful or 
offensive act. 

F. Requiring the Plaintiff to Prove that the Dcfendant Knew or Ought to Have 
Known that She Did Not Consent is Neither Necessary nor Sufficient to Pennit 
the Conclusion that the Insurers in this Case Are Not Obligated to Defend the 
Defendant 

37 The question at issue on this appeal is whether the insurer may avoid the obligation to de-
fend the defendant to the battery action under the policy exclusion for "any intentional ... act". I 
agree with Iacobucci J. that this clause must be interpreted as requiring an intent to injure. It follows 
that for the tort of sexual battery to be excluded from policy coverage, it must always involve intent 
to injure. 

38 As I understand his reasons, Iacobucci J. finds this intent to injure is present on the basis of 
legal inference, not as a matter of fact. The law presumes that in actions of batt cry for sexual as
sault, thc defcndant intends to injurc the plaintiff. Thus Iacobucci J. states "[g]iven ... actual or con
stmctive knowledge of non-consent, the law will not pennit the appellant to claim that he did not 



intend any hann" (para. 94 (emphasis added)). This legal inferenee is neeessary beeause in cases of 
eonstruetive knowledge, the defendant may be held liable despite the faet that he had no actual 
knowledge oflack of consent and hcnce no actual intent to harm the plaintiff. Iacobucci J. elabo
rates at para. 121 in reviewing the American jurisprudence [page578] on this issue, in the context of 
sexual assaults on children: 

Courts have had little difficulty in concluding that defendants in these cases are 
presumed to intend hann to their victims -- notwithstanding the fact that "males 
who are involved in such aetivities do not expect or intend that the females will 
sustain any injury" .... [Emphasis added.] 

In other words, where there is an allegation of sexual battery, courts will conclude as a matter of 
legal inferenee that the defendant intended harm for the purpose of construing exemptions of insur
ance coverage for intentional injury. 

39 This presumption of intent to hann does not depend on requiring the plaintiff to prove that 
the defendant knew or ought to have known that the plaintiff was not consenting to the sexual eon
taet. Rather, the presumption flows from the allegation in the pleadings of battery of a sexual nature. 
American eases, like State Fann Fire and Casualty Co. v. Williams, 355 N.W.2d 421 (MiIm. 1984), 
do not tum on the plaintiffs bearing the burden of showing the defendant either knew or ought to 
have known she did not consent. The logic is simply that either the aet must have been eonsensual 
or not eonsensuaL If it was not consensual, the policy does not apply because neither the insured nor 
the insurer contemplated coverage for non-consensual sexual activities. If it was consensual, then 
there is no battery and no claim for recovery. In either ease, the policy does not apply. As .stated in 
Williams, at p. 424: 

Does the fact that Williams, the victim, was an adult distinguish this case? We 
think not. Neither the insured nor the insurer in entering into the insurance con
tract contemplated coverage against sexual claims arising out of non-consensual 
sexual assaults. 

40 This reasoning applies equally to allegations of negligent sexual battery where the alleged 
negligence relates to the defendant's belief in the plaintiffs consent to sexual contact. For these rea
sons [page579] I conclude that it is not necessary to place on the plaintiff the burden of proving the 
defendant's knowledge or eonstructive knowledge of the plaintiffs non-eonsent. 

41 If this reasoning is correct, then placing the non-traditional burden of disproving consent or 
constructive consent on the plaintiff is neither a necessary nor a sufficient eondition of eoncluding 
that the policy does not apply in cases like this. Regardless of how one views the matter of onus, the 
result will be the same. 

O. Negligent Battery 

42 It is Uilllecessary on this appeal to eomment on the relationship between battery (traditional-
ly thought of mainly as an intentional t011) and negligence. In this case, insofar as one could speak 
of negligent battery, it would be to recognize the defence of reasonable belief in consent to a suit 
based on an intentional act. As discussed, the law in these circumstances presumes an intention to 
injure, taking it out of the realm of pure negligenee and bringing it within the ambit of the exclusion 
clause. 



II. Conclusion 

43 I conclude that there is no justification in cases of battery of a sexual nature for departing 
from the traditional rule that the plaintiff in a battery action must prove direct contact, at which 
point the onus shifts to the defendant to prove consent. To do so would be to place a burden upon 
plaintiffs in battery actions of a sexual nature which plaintiffs in other battery actions do not bear. I 
see neither the need nor the justification for doing this on the material before us in this case. 
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44 This said, I agree fully with Iacobucci J. that the law will not pennit a defendant in an action 
for sexual battery to say that though he might be found to have committed the battery, he did not 
intend any ha1111. This leaves the defendant with two alternatives discussed in Williams, supra. Ei
ther the plaintiff consented, in which case no action lies, or she did not consent and the defendant is 
deemed to have intended to injure her. In neither case does the policy provide coverage. 

45 Like Iacobucci J., I would dismiss the appeal with costs. 

The reasons of Iacobucci, Major and Bastarache JJ. were delivered by 

IACOBUCCI J.:--

I. Introduction and Overview 

46 This appeal raises the novel question of whether an insurance company has a duty to defend 
the holder of a homeowner's insurance policy against a civil sexual assault suit. In answering this 
question, we must also address the role of consent in an action for sexual assault. 

47 It should be noted that this appeal was heard along with the appeal in Sansalone v. 
WawanesaMutual Insurance Co., [2000J 1 S.C.R. 627, 2000 SCC 25, reasons in which are being 
released concurrently. 

48 This appeal concerns the insurance implications of a series of allegedly non-consensual 
sexual touchings. For ease of reference, I will use the tenn "sexual assault" to refer in general to any 
allegation of non-consensual sexual touching. My use of the tenn "sexual assault" should not be 
taken to imply any specific legal ramifications. But for Itsexual battery", by contrast, I will give a 
more specific definition in the course of these reasons. 
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49 An insurance company's duty to defend is related to its duty to indemnifY. A homeowner's 
insurance policy entitles the holder to have the insurer indemnify any liability falling within the 
policy's tenns. Since the insurance company will be paying these costs, it has also developed the 
right -- now a duty -- to conduct the defence of such claims. However, the duty to defend is not so 
great that it is presumed to be independent of the duty to indemnify. Absent express language to the 



contrary, the duty to defend extends only to claims that could potentially trigger indemnity under 
the policy. 111erefore if an insurance policy, like the one in this case, excludes liability arising from 
intentionally caused injuries, there will be no duty to defend intentional t011s. 

50 Detemlining whether or not a given claim could trigger indemnity is a three-step process. 
First, a court should detemline which of the plaintiffs legal allegations are properly pleaded. In do
ing so, courts are not bound by the legal labels chosen by the plaintiff. A plaintiff cannot change an 
intentional t01t into a negligent one simply by choice of words, or vice versa. Therefore, when as
certaining thc scope of the duty to defend, a court must look beyond the choice of labels, and ex
aminc the substance ofthe allegations containcd in thc plcadings. This does not involve deciding 
whether thc claims have any merit; all a court must do is decide, based on the pleadings, the true 
nature of the claims. 

51 At the second stage, having detennined what claims are properly pleaded, the court should 
detenninc if any claims are entirely derivative in nature. The duty to defend will not bc triggercd 
simply because a claim can be cast in tenns of both negligence and intentional tort. If the allegcd 
negligence is bascd on the same hann as the intentional [page582] tort, it will not allow the insurcd 
to avoid the exclusion clause for intentionally caused injuries. 

52 Finally, at the third stage the c0U11must deeide whcther any of the properly pleaded, 
non-derivative claims could potentially trigger the insurer's duty to defend. In this appeal, I con
clude that the respondent has no duty to defend. The plaintiff has alleged three basic claims against 
the appellant: sexual battery, negligence, and breach of fiduciary duty. 

53 To prove a elaim for sexual battery, the plaintiff will have to establish that the defendant in
tentionally inflieted a harmful or offensive touching on her. In the eontext of sexual battery, "harm
ful or offensive" is equivalent to non-consensual. This test is objeetive: to establish sexual battery, 
the plaintiff must demonstrate that a reasonable person would have known that the plaintiff did not 
validly consent to sexual relations. To put it another way, the plaintiff will have to prove that the 
defendant should have known that she did not validly consent. It is imp011ant to note that, absent 
any evidence from the defendant, a simple allegation of non-consensual sex wiH suffice to meet this 
initial burden. If the plaintiff succeeds, then the defendant must also be presumed to have intended 
to injure the plaintiff, given the inherently hannful nature of non-consensual sexual activity. The 
same facts that prove the sexual battery also necessarily prove an intent to injure, and therefore the 
exclusion clause should apply. If, on the otller hand, the plaintiff cannot establish non-consent, then 
the plaintiffs action would have no chance of success, there would be no possibility of a claim for 
indemnity, and the duty to defend would not arise. 

54 The claims for negligence and breach of fiduciary duty fail to trigger the duty to defend not 
because they could not fall within coverage, but because they are either not properly pleaded, or de
rivative of the claim for sexual battery. As a [page583] result, they are also covered by the exclusion 
for injuries intentionally caused. 

55 As there are no properly pleaded claims that, even if successful, could potentially trigger 
indemnity, the respondent has no duty to defend, and I would therefore dismiss the appeal. 

II. Facts 

56 The underlying action in this appeal is based on a series of alleged sexual assaults commit-
ted against a young girl (lithe plaintiff'), who was born in 1974 and was an adolescent at the time of 



the incidents in question. The plaintiff worked part-time at a grocery store owned and operated by 
her parents, located near the tenninus of two B.C. Transit bus routes. In 1996, the plaintiff brought a 
civil action against five B.C. Transit bus drivers, including the appellant, alleging various sexual 
assaults between 1988 and 1992. The liability insurance policy owned by one of the bus drivers, 
Vincent Scalera, is at issue in this appeaL 

57 The plaintiffs statement of claim alleges that between 1986 and 1992, while on duty with 
B.C. Transit, the appellant regularly attended the store belonging to the plaintiff's parents, and be
came acquainted with the plaintiff. She, in tum, regularly rode on buses driven by the appellant. The 
statement of claim finiher alleges as follows: 
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103. On one occasion between approximately January and June of 1991 Scalera com
mitted various sexual acts upon [the plaintiff], including: 

(a) sexual kissing; 
(b) sexual touching of her neck, back, breasts, and genitals; and 
( c) fellatio 

together (the "Scalera sexual acts"). 

104. Scalera committed the Scalera sexual acts upon [the plaintiff] in various loca
tions, including: 

(a) on buses owned by B.C. Transit; and 
(b) in his truck. 

105. The Scalera sexual acts were cOlmnitted upon [the plaintiff] by Scalera for a 
sexual purpose and/or without [the plaintiff]'s consent. 

106. Scalera cOlmnitted the Scalera sexual acts upon [the plaintiffJ by coercion, ma
nipulation, and abuse of pow cr. 

107. The Scalera sexual acts were sexual assaults and/or sexual exploitation and/or 
unlawful. 

108. At all material times, Scalera was an adult and [the plaintiff] was an infant and/or 
a young person. 

109. Scalera, by words or conduct, threatened that harm would come to [the plaintiff] 
if she disclosed the Scalera sexual acts to another person, intending to persuade 
[the plaintiff] to submit to the Scalera sexual acts. 

110. Scalera, by words or conduct, knowingly, fraudulently, and deceitfully misrepre
sented the Scalera sexual acts cOlmnitted by him upon [the plaintiff] as: 

(a) the prerogative of an adult; 
(b) consensual activity; and/or 
(c) a healthy, nonnal expression of his affection for her 
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together (the "Scalera Representations"). 

111. Scalera made the Scalera Representations intending to persuade [the plaintiff] to 
submit to the Scalera sexual acts. 

112. The Scalera Representations wcre untrue. 
113. [The plaintiff] relied on the Scalcra Representations conceming the nature of the 

Scalera sexual acts and thereby submitted to the Scalera sexual acts. 
114. [The plaintiff] relied on the Scalera Representations conceming the nature of the 

Scalera sexual acts and thereby failed to report Scalera's conduct to other adults. 
115. Scalera knew or ought to have known that the Scalera sexual acts were unlawful 

and/or the Scalera Representations were untrue. 

116. Scalera knew or ought to have known that [the plaintiff] was an infant and/or a 
young person. 

117. Scalera knew or ought to have known that [the plaintiff] did not consent to the 
Scalera sexual acts. 

118. Scalera owed a duty of care to [the plaintiff], which duty of care arose from the 
relationship of authority and trust between himself as an adult and/or bus driver 
and [the plaintiff] as an infant and/or young person and/or bus passenger, and 
Scalera breached this duty of care. 

119. Scalera owed a fiduciary duty to [the plaintiff], which fiduciaryduty arose from 
the relationship of authority and trust between himself as an adult and/or bus 
driver and [the plaintiff] as an infant and/or young person and/or bus passenger, 
and Scalera breached this fiduciary duty. 

120. Scalera cOlmnitted the Scalera sexual acts willfully and without lawful justifica
tion. 

121. The Scalera sexual acts were committed intentionally and/or with reckless disre
gard as to their effect on [the plaintiff]. 

122. By reason of Scalera's actions in cOlmnitting the Scalera sexual acts [the plain
tiff] has suffered nervous shock and sustained severe personal injuries, particu
lars of which are set out in paragraph 127 below. 

128. As a result ofthe aforesaid sexual assaults, sexual exploitation, intentional inflic
tion of nervous shock, misrepresentations, negligence, breaches of duty, and 
breaches of fiduciary duty cOlmnitted by ... Scalera, and/or B.C. Transit [the 
plaintiff] has suffered a loss of income and a loss of ability to eam income in the 
future. 

] 29. As a result of the aforesaid sexual assaults, sexual exploitation, intentional inflic
tion of nervous shock, misrepresentations, negligence, breaches of duty, and 
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breaches of fiduciary duty committed by ... Scalera, and/or B.C. Transit [the 
plaintiff] has and/or will continue to incur expenses, including obtaining proper 
psychiatric and psychological counselling and treatment which will be required 
on both an ongoing and crisis basis. 

58 In response to a demand for particulars, counsel for the plaintiff stated that the coercion, 
manipulation, a11d abuse of power alleged in para. 106 of the statement of claim consisted of: 

(a) pressure to engage in the sexual acts as a result of Scalera's position as an adult 
and [the plaintiff]'s position as an infant and/or young person; 

(b) pressure to engage in the sexual acts in order to demonstrate affection to Scalera; 
(c) pressure to engage in the sexual acts in order to secure and/or maintain Scalera's 

alleged affection and/or friendship; 
(d) pressure to engage in the sexual acts in order to overcome personal loneliness 

and/or insecurity; 
(e) pressure to engage in the sexual acts in order to demonstrate maturity. 

59 The appellant owned a homeowner's insurance policy issued by the respondent. The relevant 
provisions ofthat policy are as follows: 

SECTION TWO -- PERSONAL LIABILITY INSURANCE 
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This insurance applies only to accidents or OCCUlTences 
which take place during the pedod of insurance indicated 
on the Declarations .... 

We will pay all sums which you become legally liable to 
pay as compensatory damage because of bodily injury or 
property damage .... 

You are insured for claims made against you arising from: 

1. Personal Liability -- legal liability arising out of your personal actions an
ywhere in the world. 



We will defend, by counsel of our choice, any suit against you alleging bodily 
injury or property damage and seeking compensatory damages, even if it is 
groundless, false or fraudulent. We reserve the right to investigate, negotiate and 
settle any claim or suit if we decide this is appropriate. 

GENERAL EXCLUSIONS APPLICABLE TO THIS SECTION TWO 

You are not insured for claims arising from: 

(5) bodily injury or property damage caused by any intentional or criminal act 
or failure to act by: 

(a) any person insured by this document ... 

60 The respondent sought a declaration that it not be required to defend the appellant against 
the plaintiffs claims. Humphries J. dismissed the respondent's petition, but the Court of Appeal al
lowed the appeal. 

IlL Judicial Decisions 
A. British Columbia Supreme Court (1997),47 B.C.L.R. (3d) 187 

61 Humphries I. interpreted the insurance policy's exclusion such that only intentional acts, but 
not intentional injuries, trigger exclusion. However, she believed that the relevant act underlying the 
plaintiffs claim must be sexual assault, not merely sexual contact, for it to fall within the exclusion. 
Relying on Co-operative Fire & Casualty Co. v. Saindon, [1976] 1 S.C.R. 735, she found at para. 23 
that "[i]f the allegations in the Statement of Claim include a possible claim in negligence against 
[the appellant], and if such a plea is a legitimate one made in good faith, [the respondent] [page588] 
cannot rely on the exclusion clause because injury or damage caused by a negligent act falls outside 
it". Since it was possible that the appellant had intended only sexual contact, but was simply negli
gent regarding sexual assault, there was a duty to defend. 

British Columbia Court of Appeal (1998), 48 B.C.L.R. (3d) 143 

(i) Hollinrake 1.A., Proudfoot I.A. concurring 

62 The appeals of the respondent and Wawanesa Mutual Insurance Co., respondent in the 
companion appeal, Sansalone, were consolidated at the Court of Appeal. Having accepted Saindon 
as the leading case on point, Hollinrake J .A. tumed to the specific issues raised by the Scalera ap
peal. He concluded that the exclusion clause in question barred claims based on intentional acts. 
Since most tort claims allege negligence and not intent to injure, excluding intentional acts from 
coverage was "in keeping with coverage historically provided by policies insuring against liability 
imposed by law caused by accident" (para. 91). It was also consistent with the reasonable expecta
tions of the parties. 

63 Hollinrake I.A. found that the claim advanced sounded in intentional tort, and saw no reason 
to require the respondent to prove the intent to injure. The appellant's act was clearly intentional and 



was within the exclusion clause, so there was no possibility of coverage. Any claims based on the 
power-dependency relationship between the plaintiff and the appellant also fell within the exclu
sion, as it had in Sansalone. Finally, Hollinrake J.A. disagreed with Finch J.A. as to the meaning of 
the duty to defend clause. He concluded that, in order for there to be a duty to defend, there had to 
be at least a possibility of coverage. Since he had [page589] already detennined that there was no 
possibility of coverage, he allowed the appeal. 

(ii) Finch J .A., dissenting 

64 Finch J.A. concluded that in spite of the exclusion clause's language referring only to inten-
tional acts, it must be read to exclude liability only for injury or damage caused intentionally. To do 
otherwise would exclude the vast majority of all claims, since most accidents or OCCUITences can be 
traced back to an intentional act. Finch J.A. did not read the pleadings as alleging an intention on 
the part of the appellant to cause the plaintiff injury. He therefore concluded that the duty to defend 
should apply. 

65 Moreover, Finch J.A. held that under the wording of the appellant's policy, the duty to de-
fend was not linked to the duty to indemnify. As a result, the respondent was obliged to defend any 
claim for bodily injury causing compensable damages, regardless of whether that claim could also 
trigger indemnity. 

IV. Issues 

66 This appeal raises four issues. 
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1. Is the duty to defend in the appellant's insurance policy linked to the duty 
to indemnify? 

2. Do the intentional act exclusion clauses in the appellant's insurance policy 
operate to relieve the respondent's duty in this case? 

3. Was there an "accident" or "occunence" that is sufficient to trigger cover
age? 

4. Does s. 28 of the Blitish Columbia Insurance Act, R.S.B.C. 1996, c. 226, 
absolve the respondent of any duty to defend the appellant? 

Because of my disposition of the first two issues, I find it Ulli1ecessary to address the latter two in 
this appeal. 

V. Analysis 
A. General Principles of Insurance Contract Interpretation 

67 To begin with, I should like to discuss briefly several principles that are relevant to the in-
terpretation of the insurance policy in question. While these ptinciples are merely interpretive aids 
that cannot decide any issues by themselves, they are nonetheless helpful when interpreting provi
sions of an insurance contract. 



(i) The General Purpose of Insurance 

68 It is important to keep in mind the underlying economic rationale for insurance. C. Brown 
and J. Menezes, Insurance Law in Canada (2nd ed. 1991), state this point well at pp. 125-26: 

Insurance is a mechanism for transferring fortuitous contingent risks. 
Losses that are neither fortuitous nor contingent cannot economically be trans
felTed because the premium would have to be greater than the value of the sub
ject matter in order to provide for marketing and adjusting costs and a profit for 
the insurer. It follows, therefore, that even where the literal working of a policy 
might appear to cover certain losses, it does not, in fact, do so if (1) the loss is 
from the inherent nature of the subject matter being insured, or (2) it results from 
the intentional actions of the insured. 

69 In other words, insurance usually malces economic sense only where the losses covered are 
unforeseen or accidental: "The assumptions on which insumnce is based are undermined if suc
cessful claims arise out ofloss which is not fortuitous" (C. Brown, Insurance Law in Canada (3rd 
ed. 1997), at p. 4). This economic rationale takes on a public policy flavour where, as here, the acts 
for which the insured is seeking coverage are socially harmful. It may be undesirable to encourage 
people to injure others intentionally by indemnifying them from the civil consequences. On the oth
er hand, denying coverage has the undesirable [page591J effect of precluding recovery against a 
judgment-proof defendant, thus perhaps discouraging sexual assault victims from bringing claims. 
See B. Feldthusen, "TIle Civil Action for Sexual Battery: Therapeutic Jurisprudence?" (1993),25 
Ottawa L. Rev. 203, at p. 233. 

(ii) Contra Proferentem 

70 Since insurance contracts are essentially adhesionary, the standard practice is to construe 
ambiguities against the insurer: Brissette Estate v. Westbury Life Insurance Co., [1992] 3 S.C.R. 87, 
at p. 92; Wigle v. Allstate Insurance Co. of Canada (1984),49 O.R. (2d) 101 (C.A.), per Cory J.A. 
A corollary of this principle is that "coverage provisions should be construed broadly and exclusion 
clauses nalTowlyll: Reid Crowther & Partners Ltd. v. Simcoe & Erie General Insurance Co., [1993] 
1 S.C.R. 252, at p. 269; Indemnity Insurance Co. ofNOlih America v. Excel Cleaning Service, 
[1954J S.C.R. 169, at pp. 179-80, per Estey J. Therefore one must always be alert to the unequal 
bargaining power at work in insurance contracts, and interpret such policies accordingly. 

(iii) Reasonable Expectations 

71 Where a contract is unambiguous, a COUli should give effect to the clear language, reading 
the contract as a whole: Brissette Estate, supra, at p. 92; Parsons v. Standard Fire Insurance Co. 
(1880),5 S.C.R. 233. Where thereis ambiguity, this Court has noted lithe desirability ... of giving 
effect to the reasonable expectations ofthe parties": Reid Crowther, supra, at p. 269 (citing Brown 
and Menezes, supra, at pp. 123-31, and Brissette Estate, supra). See also Scott v. Wawanesa Mutual 
Insurance Co., [1989J 1 S.C.R. 1445, at p. 1467; Wigle, supra. Estey J. stated the point succinctly in 
Consolidated-Bathurst EXPOli Ltd. v. Mutual [page592J Boiler and Machinery Insurance Co., 
[1980] 1 S.C.R. 888, at pp. 901-2: 



[L]iteral meaning should not be applied where to do so would bring about an un
realistic result or a result which would not be contemplated in the commercial 
atmosphere in which the insurance was contracted. Where words may bear two 
constructions, the more reasonable one, that which produces a fair result, must 
celiainly be taken as the interpretation which would promote the intention of the 
parties. Similarly, an interpretation which defeats the intentions of the parties and 
their objective in entering into the commercial transaction in the first place 
should be discarded in favour of an interpretation of the policy which promotes a 
sensible commercial result.. .. Said another way, the courts should be loath~ to 
suppOli a construction which would either enable the insurer to pocket the pre
mium without risk or the insured to achieve a recovery which could neither be 
sensibly sought nor anticipated at the time of the contract. 

This court recently re-stated the importance of commercial reality, in another context, in Guarantee 
Co. ofNOlih America v. Gordon Capital Corp., [1999] 3 S.C.R. 423, at para. 62. 

72 With these principles in mind, I now wish to discuss the principal issues in this appeal. 

B. The Scope of the Insurer's Duty to Defend 

(i) The Link:age Between the Duties to Indemnify and to Defend 

73 The appellant's first argument is that the duty to defend is independent of the duty to indem
nify. The relevant clause in the appellant's policy states: "We will defend, by counsel of our choice, 
any suit against you alleging bodily injury or propeliy damage and seeking compensatory damages, 
even if it is groundless, false or fraudulent." The appellant argues, and Finch lA. agreed in dissent 
at the COUli of Appeal, that this requires not a potentially [page593] indemnifiable claim, but only a 
claim alleging bodily injury and seeking compensatory damages. 

74 With respect, I cannot agree. McLachlin J. addressed this question in Nichols v. American 
Home Assurance Co., [1990] 1 S.C.R. 801. The policy in that appeal specifically limited the duty to 
defend to suits "seeking damages which are or may be payable under the tenns of this Policy" (p. 
805), and so there was obviously no independent duty to defend under that particular policy. How
ever, McLachlin l went on, at pp. 810-11, to set out general principles goveming the duty to de
fend, regardless of whether there is express language or not: 

Thus far, I have proceeded only by reference to the actual wording of the 
policy. However, general principles relating to the construction of insurance con
tracts support the conclusion that the duty to defend arises only where the plead
ings raise claims which would be payable under the agreement to indemnify in 
the insurance contract. Courts have frequently stated that "[t]he pleadings govem 
the duty to defend": Bacon v. McBride (1984), 6 D.L.R. (4th) 96 (B.C.S.C.), at p. 
99. Where it is clear from the pleadings that the suit falls outside of the coverage 
of the policy by reason of an exclusion clause, the duty to defend has been held 
not to arise: Opron Maritimes Construction Ltd. v. Canadian Indemnity Co. 
(1986), 19 C.C.L.I. 168 (N.B.C.A.), leave to appeal refused by this Court, [1987] 
1 S.C.R. xi. 



At the same time, it is not neccssary to prove that the obligation to indem
nify will in fact arise in order to trigger the duty to defend. The mere possibility 
that a claim within the policy may succeed suffices. In this sense, as noted earli
er, the duty to defend is broader than the duty to indemnify. 

Other Canadian authority overwhelmingly supports the view that nonnally 
the duty to defend arises onl y with respect to claims which, if proven, would fall 
[pagc594] within the scope of coverage provided by the policy .... 

The same view generally prevails in the United States .... 

75 McLachlin J. also provided two policy reasons in support of this conclusion, and in so doing 
refuted the contrary arguments made in the American case Conner v. Transamerica Insurance Co., 
496 P .2d 770 (Okla. 1972). First, thc insurer would have to pay defence costs for claims outside the 
policy's scope. This raised "policy questions of whether others in the insurance pool should be taxed 
with providing defences for matters outside the purview of the policy": Nichols, supra, at pp. 
811-12. Second, an independent duty to defend raises conflict of interest problems. If the insurer is 
defending claims for which it owes no duty to indemnify, there is a strong incentivc simply to settle 
the claim as quickly as possible. At thc vcry lcast, the insurer has an incentive to try to prove only 
that the insured is liable for claims falling outside coverage. There would be littlc inccntivc to es
tablish that the insured was entirely without blame. McLachlin J. therefore concluded, at p. 812, that 

considerations relat[ing] to insurance law and practice, as well as thc authorities, 
overwhelmingly support thc vicw that the duty to defend should, unlcss the con
tract of insurance indicatcs othcrwise, be confined to the defence of claims which 
may be argued to fall undcr the policy. That said, the widest latitude should be 
given to the al1egations in the pleadings in detennining whether they raise a 
claim within the policy. 

76 While this is obiter dictum, I find McLachlin J.'s arguments compelling. Absent specific 
language to the contrary, the duty to defend is broader than thc duty to indemnify only in so far as it 
extends to groundless, false, or fraudulent claims. Given the historical evolution of the duty 
[page595] to defend as a way for insurers to protect their interests when they will be forced to pay 
any resulting judgment (see J. M. Fischer, "Broadening the Insurer's Duty to Defend: How Gray v. 
Zurich Insurance Co. Transfonned Liability Insurance Into Litigation Insurance" (1991),25 U.C. 
Davis L. Rev. 141, at pp. 146-57; E. S. Pryor, "The Tort Liability Regime and the Duty to Defcnd" 
(1999),58 Md. Rcv. 1), it makes little sense to presume an independent duty to defend absent 
express language: see B. Vail, "'My Mistake, Your Problem': The Duty to Defend Liability Claims 
in Canada" (1996), 6 C.I.L.R. 201, at p. 207, and Fischer, supra. To hold otherwise would conveli 
indemnity insurance into litigation insurance. In my opinion, such an interpretation would violate 
the reasonable expectations of the parties absent express language to that effect. 

77 Although prior to Nichols, Canadian cOUlis werc split on the issue, since Nichols courts 
have followed the dictum from that case. See Modem Livestock Ltd. v. Kansa General Insurance 
Co. (1993), 11 Alta. L.R. (3d) 355 (Q.B.); B.P. Canada Inc. v. Comco Service Station ConstlUction 



& Maintenance Ltd. (1990),73 O.R. (2d) 317 (H.C.), and Kates v. Hall, [1990J 5 W.W.R. 569 
(RC.S.C.). 

78 This conclusion is consistent with the majority of American courts, which have concluded 
that the "duty to defend arises when the underlying complaint alleges any facts that might fall with
in the coverage of the policy": Colorado Fann Bureau Mutual Insurance Co. v. Snowbarger, 934 
P.2d 909 (Colo. Ct. App. 1997), at p. 912. See also, e.g., Aerojet-General COl1). v. Transport In
demnity Co., 948 P.2d 909 (CaL 1997), at p. 921; Lawyers Title Insurance Corp. v. Knopf, 674 
A.2d 65 (Md. ct. Spec. App. 1996), at p. 70; Allstate Insurance Co. v. Patterson, 904 Supp. 1270 
(D. Utah 1995); Allstate Insurance Co. v. Brown, 834 F. Supp. 854 [page596] (E.D. Pa. 1993). To 
the contrary, see Gray v. ZUlich Insurance Co., 419 P.2d 168 (Cal. 1966). 

(ii) The Relevance of the Pleadings 

79 The appellant notes that the plaintiffs statement of claim alleged the non-intentional torts of 
negligence and breach of fiduciary duty. He therefore argues that the respondent has a duty to de
fend because the exclusion clause does not apply to these claims. However, these bare assertions 
alone cannot be detenninative. Otherwise, the parties to an insurance contract would always be at 
the mercy of tl1e third-party pleader. What really matters is not the labels used by the plaintiff, but 
the true nature of the claim. 

80 The general rule regarding the role of the pleadings is well stated by Wallace J. in Bacon v. 
McBride (1984), 6 D.L.R. (4th) 96 (B.C. S.C.), at p. 99: 

The pleadings govern the duty to defend -- not the insurer's view of the va
lidity or nature of the claim or by the possible outcome ofthe litigation. If the 
claim alleges a state of facts which, ifproven, would fall within the coverage of 
the policy the insurer is obliged to defend the suit regardless of tl1e truth or falsity 
of such allegations. 

This principle was expanded upon by McLachlin J., for the Court in Nichols, supra, at pp. 810-11, 
in the following words cited in part above: 

Where it is clear from the pleadings that the suit falls outside of the coverage of 
the policy by reason of an exclusion clause, the duty to defend has been held not 
to arise: apron Maritimes Construction Ltd. v. Canadian Indemnity Co. (1986), 
19 C.C.L.I. 168 (N.RC.A.), leave to appeal refused by this Court, [1987] 1 
S.C.R. xi. 

At the same time, it is not necessary to prove that the obligation to indem
nify will in fact arise in order to trigger the duty to defend. The mere possibility 
that a claim within the policy may succeed suffices. In this sense, as noted earli
er, the duty to defend is broader than the duty [page597J to indemnify. O'Sullivan 
J.A. wrote in Prudential Life Insurance Co. v. Manitoba Public Insurance Corp. 
(1976),67 D.L.R. (3d) 521 (Man. c.A.), at p. 524: 



Furthennore, the duty to indemnify against the costs of an ac
tion and to defend does not depend on the judgment obtained in the 
action. The existence of the duty to defend depends on the nature of 
the claim made, not on the judgment that results from the claim. The 
duty to defend is nonnally much broader than the duty to indemnify 
against a judgment. (Emphasis added.) 

In that case it was unclear whether the insurer might be liable to indemnify under 
the policy, so the duty to defend was held to apply. In the court's view it would 
have been unjust for the insurers to be able to assert that "the claim is probably 
groundless, or will probably end up falling outside of the indemnity coverage. 
Since we have no proof that we owe an indemnity in this case, we take the posi
tion that we owe no duty to defend". 

81 This does not, however, mean that the parties to an insurance contract are to be bound by the 
plaintiffs choice of labels, and thus defenceless against inaccurate or manipulative pleadings. Nich
ols only held that, having detennined the nature of the claim, an insured need not further prove that 
the claim would succeed. This is just common sense, since otherwise an insured would have to 
prove he is actually liable in order to get an insurer to defend a liability claim. 

82 In my view, the COlTect 'approach in the ~ircum~fan6es' of this case is to ask if the allegations, 
properly construed, sound'in int'entional tmi. If they do, the plaintiffs use of the word "negligence" 
will not be controlling. The Rhode Island Supreme Court, in Peerless Insurance Co. v. Viegas, 667 
A.2d 785 (1995), cleverly expressed the point as follows at p. 789: 
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In civil actions for damages that result fi.-om an act of child sexual molestation, an 
insurer will be relieved from its duty to defend and to indemnify its insured if the 
perpetrator is insured under a policy in which there is contained an intentional act 
exclusion provision .... The fact that the allegations in that complaint are de
scribed in tenns of "negligence" is of no consequence. A plaintiff, by describing 
his or her cat to be a dog, cannot simply by that descriptive designation cause the 
cat to bark. 

IP' "C';." 

83 To be somewhat mote pl:?'Saic,~whenydet~nf1inin&;;the scope'oHhe'duty to defend, courts 
must take the factual allegations as pleaded, but then ask which of the plaihtiffs legal claims could 
potentially be supported by those factual allegations. This is clear from Bacon, supra, at p. 99, 
where the cOUli limited the duty to defend to cases where the "claim alleges a state of facts which, if 
proven, would fall within ... coverage" (emphasis added). Similarly, in Nichols, supra, at p. 810, 
McLachlin J. cited with approval O'Sullivan J.A.'s direction to look at "the nature of the claim 
made". 

84 I would note that this approach can assist the insured, and not just the insurer. For example, 
as the California Supreme Court noted in Gray, supra, at p. 176, 



the complainant in the third party action drafts his complaint in the broadest 
tenns; he may very well stretch the action which lies in only nonintentional con
duct to the dramatic complaint that alleges intentional misconduct. In light of the 
likely overstatement ofthe complaint and ofthe plasticity of modem pleading, 
we should hardly designate the third party as the arbiter of the policy's coverage. 

Conversely, a plaintiff may draft a statement of claim in a way that seeks to tum intention into neg
ligence in order to gain access to an insurer's deep pockets. See E. S. Pryor, "The Stories We Tell: 
Intentional Hann and the Quest for Insurance Funding" (1997), 75 Tex. L. Rev. 1721, at p. 1735. A 
court must therefore look beyond the labels used by the plaintiff, and detennine the true nature of 
[page599] the claim pleaded. It is important to emphasize that at this stage a court must not attempt 
to detennine the merit of any ofthe plaintiffs claims. Instead, it should simply detennine whether, 
assuming the verity of all of the plaintiffs factual allegations, the pleadings could possibly support 
the plaintiffs legal allegations. 

85 Having construed the pleadings, there may be properly pleaded allegations of both inten-
tional and non-intentional tort. When faced with this situation, a court construing an insurer's duty 
to defend must decide whether the hann allegedly inflicted by the negligent conduct is derivative of 
that caused by the intentional conduct. In this context, a claim for negligence will not be derivative 
if the underlying elements of the negligence and of the intentional tort are sufficiently disparate to 
render the two claims unrelated. If both the negligence and intentional tort claims arise from the 
same actions and cause the same haml, the negligence claim is derivative, and it will be subsumed 
into the intentional tort for the purposes of the exclusion clause analysis. If, on the other hand, nei
ther claim is derivative, the claim of negligence will survive and the duty to defend will apply. Par
enthetically, I note that the foregoing should not preclude a duty to defend simply because the 
plaintiff has pleaded in the altemative. As Pryor, "The Stories We Tell: Intentional Hann and the 
Quest for Insurance Funding", supra, points out at p. 1752, "[p]laintiffs must have the freedom to 
plead in the altemative, to develop altemative theories, and even to submit altemative theories to the 
jury". A claim should only be treated as "derivative", for the purposes ofthis analysis, if it is an os
tensibly separate claim which nonetheless is clearly inseparable from a claim of intentional tort. 

86 The reasons for this conclusion are twofold. First, as discussed above, one must always re
member that insurance is presumed to cover only negligence, not intentional injuries. Second, this 
[page600] approach will discourage manipulative pleadings by making it fruitless for plaintiffs to 
try to convert intentional torts into negligence, or vice versa. While courts should not concem 
themselves with whether or not pleadings are designed to generate insurance coverage, following 
the guidelines set out above will provide insurers with sufficient protections against manipulative 
pleadings. 

87 These concepts may seem rather complicated in the abstract, but they are more straightfor-
ward to apply in practice. While this issue is relatively new to Canadian law, it has been extensively 
canvassed in the United States, where courts have denied insurance coverage for claims of negligent 
battery, negligent misrepresentation, negligent infliction of emotional distress, negligent interfer
ence with familial relations, and any other claim of "negligence" where it is derivative of an inten
tional sexual assault. For example, in Houg v. State Fann Fire and Casualty Co., 481 N.W.2d 393 
(Minn. Ct. App. 1992), a parishioner sued a priest who had been counselling her for sexual assault. 
In addition to intentional sexual battery, the plaintiff alleged negligent counselling by the defendant. 



88 The court had little difficulty in finding that this allegation of negligence did not raise the 
duty to defend, because "[a]ny negligent counseling is so intertwined with [the insured]'s sexual ex
ploitation of a psychologically dependent person as to be inseparable" (Houg, supra, at p. 397). To 
use the approaeh I have set out above, the negligent counselling claim was merely derivative of the 
sexual assault. The fact that there may have been negligent aspects of the priest's conduct will not 
change the essentially intentional nature of his conduct, for the purpose of the exclusion clause. To 
similar effect are: Linebaugh v. Berdish, 376 N.W.2d 400 (Mich. Ct. App. 1985) (denying a claim 
for "negligent" child molestation, which was "a transparent [pagc601] attempt to trigger insurance 
coverage by characterizing allegations of tortious conduct under the guisc of 'negligent' activity" (p. 
406)); Horace Mann Insurance Co. v. Leeber, 376 S.E.2d 581 (W. Va. 1988) (alleged negligent se
duction ofa child by a teacher (p. 587)); Allstate Insurance Co. v. Troelstrup, 789 P.2d 415 (Colo. 
1990) (same (p. 418, n. 7)); Nationwide Mutual Fire Insurance Co. v. Lajoie, 661 A.2d 85 (Vt. 
1995) (agreeing with the trial judge that "labeling [the insured]'s conduct as negligent 'is simply a 
disingenuous attempt to create a factual dispute'" (p. 86)); Colorado Fann Bureau Mutual Insurance 
Co. v. Snowbarger, supra ("[T]he only facts recited in the complaint conccrn the repeated acts of 
sexual assault. There are no factual allcgations provided in the complaint to substantiate a negli
gence theory" (p. 912)). 

89 I wish to make it clear that I am not denying that a given state of facts may give risc to scv
eral different tort claims. For example, in M. (K.) v. M. (H.), [1992] 3 S.C.R. 6, the Court noted at 
p. 59 that "[i]ncest is a breach of both common law and equitable duties". The Comi thcrefore held 
that limitation periods applying to intentional or negligent actions did not apply to claims for breach 
of fiduciary duty. While I fully agree with this proposition, I would note that the present appeal 
presents a distinct question. In the context of an insurance contract's intentional injury exclusion 
clause, the goal is to detennine the gravamen of the complaint, and whether one can infer an intent 
to injure from that complaint. Limitations issues, as shown by M. (K.), are different, and not appli
cable ill the present appeal. Indeed, this appeal's holding with respect to the proper characterization 
of a plaintiffs tort allegations should not be taken [page602] to affect any areas oflaw outside the 
insurance context presented by this appeal. 

(iii) Conclusion on the Scope of the Insurer's Duty to Defend 

90 I therefore conclude that the respondent will only have to defend the appellant if the plain-
tiffs statement of claim alleges a state of facts that, properly construed, would support an action that 
could potentially fall within coverage. 

C. Is There a Claim that Could Fall Within Coverage? 

91 There is no dispute in this case that the plaintiffs allegations fall within the general coverage 
provisions ofthe policy. All that is at stake is whether the exclusion clause applies. That clause 
states that the appellant is "not insured for claims ali sing from: ... bodily injury or property damage 
caused by ally intentional or climinal act or failure to act" by the insured. 

92 At the outset, the wording of this clause presents a tlu'eshold issue. The respondent argues 
that the clause requires only an intentional act, not an intent to injure. The majority below agreed 
with tIns interpretation. However, I agree with Finch J.A.'s dissent on this point. If the respondent 
were correct, almost any act of negligence could be excluded under this clause. After all, most every 
act of negligence can be traced back to an "intentional ... act or failure to act". As this Court made 



clear in Canadian Indemnity Co. v. Walkem Machinery & Equipment Ltd., [1976] 1 S.C.R. 309, 
!!negligence is by far the most frcqucnt source of exceptional liability which [an insured] has to 
contcnd with. Therefore, a policy which would not covcr liability due to negligence could not 
properly be call cd 'comprehensive'!! (pp. 316-17). Consistent with this decision, the purpose of in
surance, and the doctrines of reasonable expectations and contra proferentem referred to above, I 
believc the exclusion clause must be read to rcquire that the injuries be intentionally causcd, in that 
they are the [page603] product of an intcntional tmi and not of ncgligence. 

93 Our task, therefore, is to decide which of thc plaintiffs legal allegations are propcrly plead-
cd, whcther any of them are derivative, and whethcr any ofthc surviving claims evincc an intention 
to injure, thus triggering the exclusion clause. To do this, it is ncccssary to understand precisely 
what the elements ofthe various tmis alleged against the appellant are. Ifthe elements of a tort 
claim require proof of conduct that also proves an intent to injure, there will be no duty to defend 
because any potentially successful claim would fall under the exclusion clause. 

94 As will bc scen from the following discussion, I conclude that each of the plaintiffs properly 
pleaded claims necessarily involves an intent to injure, because each requires proofthat the appel
lant either knew, or should have known, that the plaintiff did not validly consent to sexual activity. 
Given this actual or constructive knowledge of non-consent, the law will not pern1it the appellant to 
claim that he did not intend any hann. The exclusion therefore applies bccause there is no claim 
against the appellant that, if successful, could potentially fall within coveragc. Thcrc bcing no po
tentially indemnifiablc claim, thc rcspondcnt has no duty to defend. 

(i) Sexual Battery 
(a) Elements of the Tort of Sexual Battery 

95 The tmi of sexual battery is a relatively new one. As Professor Feldthusen points out in "The 
Canadian Experiment with the Civil Action for [page604] Sexual Battery", in N. J. Mullany, ed., 
Torts in the Nineties (1997), 274, at p. 274, this action is one that has appeared more fi-equently in 
thc last 15 ycars. The sexual battery action signals the possibility of "dramatic changes to thc law of 
conscnt, to the action for breach of fiduciary duty, to the rules governing punitive damages, to the 
rules of discovery and to the law of evidence" (p. 275). However, this appeal requires no such 
changes. Contrary to McLachlin J.'s assertions, my approach entails nothing more than understand
ing how traditional tort law applies in the context of sexual battery. 

96 Sexual battelY is a fonn of battery, the traditional test for which is relatively straightforward. 
In M. (K.), supra, at p. 25, La Forest J. defined assault and battery as "causing another person to ap
prehend the infliction of immediate harmful or offensive force on her person coupled with the actual 
infliction of that harn1ful or offensive force". What is notably absent from this definition is any in
tent to injure. Professor Klar, in his second edition of Tort Law (1996), makes this point at p. 42: 

For the tort of intentional battery, the defendant must have intended an offensive, 
physical contact with the plaintiff. The defendant need not have intended to hann 
or injure the plaintiff, although in most battery cases there is an intention to in
jure. 

97 A. M. Linden, in Canadian Tort Law (6th ed. 1997), emphasizes this point at p. 43: "A bat-
tery can be committed even though no ham1 or insult is intended by the contact. If the contact is of
fensive to the recipicnt, even if a compliment was intended, it is tmiious." See also Wilson v. Prin-



gle, [1986] 2 All E.R. 440 (C.A.), atp. 445; Spiveyv. Battaglia, 258 So.2d 815 (Fla. 1972); O. M. 
Reynolds, "Tortious Battery: Is 'I Didn't [page605] Mean Any Hann' Relevant?" (1984),37 Okla. L. 
Rev. 717. 

98 Intentional battery generally requires only the intent to cause the physical consequences, 
namely, an offensive touching. IOar, supra, makes this point at p. 30: 

Teclmically, however, the concept of "intention" in the intentional t011s does not 
require defendants to know that their acts will result in hann to the plaintiffs. 
Defendants must know only that their acts will result in certain consequences. It 
is not necessary for defendants to realize that these intended consequences are in 
fact an infringement of the legal rights of others. Intention, in other words, fo
cusses on physical consequences. 

To similar effect is Linden, supra, at p. 33: "Conduct is intentional if the actor desires to produce the 
consequences that follow from an act. If 

99 Moreover, if a tort is intended, it will not matter that the result was more harmful than the 
actor should, or even could have foreseen. Linden, supra, at p. 45, quotes Borins Co. Ct. J. (as he 
then was) in Bettel v. Yim (1978), 20 O.R. (2d) 617, at p. 628: 

If physical contact was intended, the fact that its magnitude exceeded all reason
able or intended expectations should make no difference. To hold otherwise ... 
would unduly narrow recovery where one deliberately invades the bodily inter
ests of another with the result that the totally innocent plai ntiff would be deprived 
of full recovery for the totality of the injuries suffered as a result of the deliberate 
invasion of his bodily interests. [Emphasis added.] 

100 The appellant's argwnent, in light of the foregoing, is quite simple. Battery requires only 
intentional contact, not an intent to hann. Therefore, he could have had non-consensual sex with the 
plaintiff, thus committing battery, while thinking consent was present and thus not intending any 
hann. Any injuries could therefore have been unintentional, [page606] and the exclusion clause 
should not apply because a claim within coverage could succeed. 

101 The problem with the appellant's argument is that it fails to recognize the subtleties of in
tentional t011, pal1icularly as they apply to scxual battery. The law of intentional tort has tradition
ally focussed on a different set of problems from those presented in cases of sexual battery. In tradi
tional battery, which is what the above-cited authorities were considering, what is usually at stake is 
whether the defendant Call be liable for unintended physical consequences oflus or her intentional 
actions, as in Bettel, supra. In these cases, the plaintiffs consent is not in question because of the 
nature of the conduct. Punching, shooting, stabbing, or otherwise attempting to injure another per
son is clearly offensive, and we would not expect someone to consent to it. See, e.g., Long v. Gard
ner (1983), 144 D.L.R. (3d) 73 (Ont. H.C.); Veinot v. Veinot (1977), 81 D.L.R. (3d) 549 
(N.S.C.A.); Rumsey v. The Queen (1984), 12 D.L.R. (4th) 44 (F.C.T.D.); Holt v. Verbruggen 
(1981),20 C.C.L.T. 29 (B.C.S.C.). As Borins Co. Ct. J. said in Bettel, supra, at p. 627, defendants 
in these cases have acted "with intent to violate the interests of others" (quoting J. J. Atrens, "Inter
national Interference with the Person", in Studies in Canadian T011 Law (1968),378). Consent 
simply is not an issue, and intent to injure is obvious. 



102 Moreover, even in those cases where intent to hann is less obvious, lack of consent usually 
is obvious. For example, Reynolds, supra, discusses various instances where courts have debated 
the need to show intent to hann. These cases typically involve childish pranks, see Garratt v. Dai
ley, 279 P.2d 1091 (Wash. 1955), Vosburg v. Putney, 50 N.W. 403 (Wis. 1891); unconsented med
ical treatment, [page607] see Reibl v. Hughes, [1980] 2 S.C.R. 880, Clayton v. New Dreamland 
Roller Skating Rinlc, Inc., 82 A.2d 458 (N.J. Super. Ct. App. Div. 1951); or unintended conse
quences, see Bettel, supra, Kirkpatrick v. Crutchfield, 100 S.E. 602 (N.c. 1919). In all of these situ
ations, there is never any suggestion that the plaintiff consented to the battery; the focus instead is 
on whether the appellant intended any harm, and these cases have generally decided that no such 
intent is needed. 

103 What is necessary, therefore, is to decide what role consent plays in an action for sexual 
battery. It is clear that for traditional batteries, consent is conceived of as an affinnative defence that 
must be raised by the defendant. As Cartwright J. said in Cook v. Lewis, [1951] S.C.R. 830, at p. 
839, "where a plaintiff is injured by force applied directly to him by the defendant his case is made 
by proving this fact and the onus falls upon the defendant to prove 'that such trespass was utterly 
without his fault"'. Obviously, one way to make this showing, is by establishing that the plaintiff 
consented to the touching. Therefore in Norberg v. Wynrib, [1992] 2 S.C.R. 226, La Forest J. stated 
in obiter dictum that "[e]onsent, express or implied, is a defence to battery" (p. 246). See also Reibl, 
supra, at p. 890 (battery "casts upon the defendant the burden of proving consent to what was 
doneH); Hambley v. Shepley (1967),63 D.L.R. (2d) 94 (Ont. C.A.), at p. 95; Linden, supra, at p. 67; 
G. H. L. Fridman, The Law of Torts in Canada (1989), vol. 1, at p. 63. If consent is merely a de
fence to battery, then presumably the plaintiff could establish battery without showing lack of con
sent. To paraphrase Cartwright J. in Cook, the plaintiffs case would be made by showing the mere 
application of force by the defendant. As I understand it, this is the position taken by McLachlin J. 
However, I have trouble eoncluding on these tenns that the appellant necessarily intended injury. 
Without a fault requirement of any kind, I cannot agree that the exclusion clause [page608] would 
necessarily apply, and the respondent would therefore have a duty to defend. 

104 This doctrine is of course consistent with our basic notions of intentional tort. A person's 
body is inviolable, and those who interfere with one's "intangible right to autonomy over one's own 
body" will be held liable: KIar, supra, at p. 41. However, not all intentional touchings are presump
tively instances ofbattery. There are any number of contacts that are usually consensual. For exam
ple, in Mandel v. The Pennanent (1985), 7 O.A.C. 365 (Div. Ct.), at p. 370, Henry J. noted that a 
man's placing his hand on the plaintiffs ann to guide her to the door was Hmerely a polite gesture 
and an accepted usage in daily life in a civilized society, whether or not she was in fact consenting 
to it". A more obvious example is celiain sports, where physical contact is expected and even en
couraged. What these examples show is that, in all cases, one must look to the context to understand 
the role of consent. 

105 While, for reasons already given, consent is not a well-developed concept in battery cases, 
it is closely related to the more familiar requirement in tort law that a given contact be "hannful or 
offensive" ifit is to generate liability: see M. (K.), supra, at p. 25. Unlike more traditional batteries, 
sexual activity by itself is not inherently hannful. Without denying the seriousness and frequency of 
sexual assault, the simple fact is that sexual activity -- unlike being punched, stabbed, or shot -- is 
usually consensuaL It generally becomes hannful only if it is non-consensual, in the wider meaning 
ofthat word. Without trying to catalogue the various [page609] ways that consent may be vitiated, I 
note that Norberg, supra, established that simply because someone ostensibly consents to sexual ac-



tivity does not mean that their eonsent is valid. See, generally, Feldthusen, "The Canadian Experi
ment with the Civil Action for Sexual Battery", supra, at pp. 282-86. 

106 That thc "hannful or offensive!! standard is a familiar one in tort law is shown by Wiffin v. 
Kincard (1807), 2 Bos. & Pul. (N.R) 471, 127 E.R. 713 (C.P.), and Coward v. Baddeley (1859), 4 
H. & N. 478, 157 RR 927 (Ex.). In those cases, the courts detennined that touching someone on 
the shoulder to get their attention is not a battery, even if the recipient objected to the contact. As 
Linden, supra, at p. 44, points out: 

A line must be drawn between those contacts which are regarded as nonnal eve
ryday events, which people must put up with in a crowded world, and those 
which are considered to be offensive and, therefore, unacceptable. 

IOar, supra, at pp. 43-44, elaborates on this point: 

The distinction between "hostile" and "friendly" contact seems to depend 
upon the standard of generally aeeeptable conduct in society. The test is objec
tive: what would the reasonable pcrson consider to be acceptable? Two recent 
English cases demonstrate this proposition. In the first, Collins v. Wilcock, 
[1984] 1 W.L.R 1172 (Q.B.), the act of a police officer in taking hold of 
someone's ann to restrain her from walking off was deemed to constitute a bat
tery. The test suggested by GoffL.1. was this: "whether the physical eonduct so 
persisted in has in the circumstances gone beyond generally acceptable standards 
of conduct." Ibid., at 1178 .... In the seeond case, Wilson v. Pringle, [1986] 2 All 
RR 440 (C.A.), a schoolboy playfully pulled the schoolbag off the plaintiff's 
shoulder, causing him injury. In deciding whether this was a hostile touching and 
consequently a battery, Croom-Johnson L.1 .... agrecd that certain conduct must be 
judged as [page610] "acceptable in tlle ordinary conduet of everyday life." [Em
phasis added.] 

107 In England, courts have concluded that "[t]he absence of consent is so inherent in the no-
tion of a tortious invasion of interests in the person that the absenee of consent must be established 
by the plaintiff": Street on Torts (10th ed. 1999), at p. 32. This issue was decided by Freeman v. 
Home Office, [1983] 3 All E.R. 589 (Q.B.), aff'd [1984] 1 All E.R 1036 (C.A.), where the court 
held that a prisoner suing for battery because of therapeutie drug injeetions had the burden of prov
ing non-consent. While it is not necessary in this appeal to decide whether the burden of proving 
non-consent will always rest on the plaintiff, I believe tllat it should for sexual battery. To repeat, 
sexual contact is only "hannful or offensive" when it is non-eonsensual. To suceeed in an action for 
intentional battery, one must prove both that (a) the defendant intended to do the action; and (b) the 
reasonable person would have perceived tllat action as being hannful or offensive. For sexual activ
ity, an aetion is hannful or offensive if it is non-consensual. Therefore in sexual battery, the trier of 
fact must be satisfied that the defendant intended to engage in sexual activity which a reasonable 
person would have perceived to be non-consensual. 

108 The New Zealand High Court came to the same conclusion in H. v. R, [1996] 1 N.Z.L.R. 
299, at p. 305: 



[page611] 

In sexual abuse cases, a conceptual difficulty with the tort has been as to 
whether an absence of consent is an element ofthe tort, or a defence. It seems to 
me that to the extent that it has always been necessary for the plaintiffto prove a 
hostile intent to ground this tort, the burden of demonstrating a lack of consent 
must be sunnounted by the plaintiff, of course on the civil standard. I[f] that is 
so, lack of consent has always been, strictu sensu, an element of the offence. 

In short, the appellant's attempt to convert an intentional tort into negligence because of the possi
bility that he lacked a subjective intent to injure must fail. Consent, in so far as it is concerned with 
whether something is hannful or offensive, is an objective standard. If the plaintiff can prove that 
the appellant failed to meet this standard, the latter is liable for intentional sexual battery, not negli
gence. 

109 In summary, I would advance the following basic propositions. For there to be a duty to 
defend, there must be the possibility of a duty to indemnify. In the context of the pleadings in this 
case raising in substance a sexual assault through a sexual battery, the issue of consent produces two 
possible results for the purposes ofthe duty to defend, both of which are unfavourable to the appel
lant. If the consent of the plaintiff was present, then no claim of sexual battery is made out since the 
conduct of the appellant would not be regarded objectively as being hannful or offensive, and 
therefore the duty to indemnify would not arise because the plaintiffs claim has no possibility of 
success. See State Farnl Fire and Casualty Co. v. Williams, 355 N.W.2d 421 (MilID. 1984), at p. 
424. On the other hand, if consent of the plaintiff is absent, the conduct of the appellant would be 
actionable as an intentional tort of sexual battery. As I will discuss, infra, in such a case an intent to 
hann is infened, the exclusion clause would apply, and there would be no duty to indemnify. There 
being no state of affairs in which there could be a duty to indemnify, the duty to defend does not 
apply. 

110 I wish to emphasize that the foregoing should not be taken to endorse in any way the inap-
propriate stereotype that women are to be presumed willing partners to sexual activity. See R. v. 
Mills, [1999] 3 S.C.R. 668, at para. 90; R. v. Osolin, [1993] 4 S.C.R. 595, at p. 670; R. v. Seaboyer, 
[1991] 2 S.C.R. 577, at p. 604; [page612] Federal/Provincial/Territorial Working Group of Attor
neys General Officials on Gender Equality in the Canadian Justice System, Gender Equality in the 
Canadian Justice System: Summary Document and Proposals for Action (1992). Nothing in these 
reasons should be read to the contrary. Putting the onus of proving lack of consent on the plaintiff 
simply recognizes that in the sexual assault context, "non-consensual" is equivalent to "harmful or 
offensive"; and the latter has always been an element ofthe plaintiffs case. 

111 I would also emphasize that the plaintiffs burden in a civil action to prove non-consent is 
much less onerous than the one faced by the prosecution in a criminal case. As Major J. noted in R. 
v. Ewanchuk, [1999] 1 S.C.R. 330, at para. 42, the mens rea of criminal sexual assault requires the 
Crown to prove beyond a reasonable doubt that the accused was "knowing of, or being reckless of 
or wilfully blind to, a lack of consent on the part of the person touched". To prove the civil tort of 
sexual battery, by contrast, one need only prove by a balance of probabilities that the defendant 
knew or ought to have known that the plaintiff did not consent. 



112 The onus of proving consent will be largely of theoretical importance. To meet her initial 
burden, the plaintiff need simply allege that the sexual activity was non-consensual. The issue will 
then be the same regardless of where the onus lies: on the balance of probabilities, should the de
fendant have known that the plaintiff did not validly consent? The only time the plaintiffs burden of 
pleading non-consent would be relevant is in those rare cases where, for whatever reason, the de
fence chooses to present no evidence. In such a case, having the onus on the plaintiff ensures that 
the defendant will only be liable if the plaintiff alleges, at a minimum, that the sexual activity was 
non-consensual. While the practical difference is thus minimal, I believe the theoretical one is im
portant. Placing the onus of proving lack of consent on the [page613] plaintiff better reflects our 
traditional notions oftort law, as adapted to the relatively new tort of sexual battery. 

113 Having concluded that in the context of sexual battery the "harmful or offensive" element 
is satisfied by showing lack of consent, I will now discuss whether the elements of a sexual battery 
claim necessarily prove an intent to injure on the part of the defendant. If a sexual battery claim re
quires proof of elements that also establish an intent to injure, then any successful claim would nec
essarily be excluded under the policy and there can be no duty to defend such a claim. 

(b) Are There Properly Pleaded Allegations of Sexual Battery that Could 
Trigger the Duty to Indemnify? 

114 As set out above, the first step is to detennine whether there are properly pleaded allega-
tions of sexual battery. In my opinion, this requirement is clearly satisfied. The plaintiff has alleged 
intentional sexual activity by the appellant, to which the plaintiff did not consent. Moreover, para. 
117 of the statement of claim specifically alleges that "Scalera knew or ought to have known that 
[the plaintiff] did not consent to the Scalera sexual acts". The next question is whether sexual bat
tery necessarily implies an intent to injure sufficient to trigger the exclusion clause. 

115 This Court was presented with this issue, in a different context, in Norberg, supra. In that 
case the Court split three ways on the appropriate characterization of the actions of a doctor who 
convinced a dmg-addicted patient to engage in sexual acts with him in retum for pills to which she 
was addicted. This issue is not before the Court in this [page614] appeal. However, I will assume all 
three approaches set out in that case -- sexual battery, breach of duty, and breach of fiduciary duty -
are possible. 

116 Writing for himself, Gonthier and Cory n., La Forest J. concluded that Wynrib's conduct 
amounted to sexual assault. Drawing an analogy to contract law, La Forest J. concluded that consent 
may be vitiated where "there is an overwhelming imbalance in the power relationship between the 
parties" (p. 248). If there was no valid consent, Wynrib was liable for battery. 

117 What La Forest J.'s reasons left undecided is whether or not Wynrib had any intent to 
hann, or indeed whether such intent is necessary for sexual battery. La Forest J. did not inquire into 
subjective intent to hann, but instead focused on the presence or absence of valid consent. This ap
proach is consistent with the few reported lower court decisions addressing sexual assault. For ex
ample, in M. (M.) v. K. (K.) (1989), 61 D.L.R. (4th) 392 (B.C.C.A.), the court concluded that not
withstanding the fact that the victim initiated the sexual contact, there could be no valid consent 
between a 41-year-old man and his 15-year-old foster daughter. Harder v. Brown (1989),50 
C.C.L.T. 85 (B.C.S.C.), and Lyth v. Dagg (1988),46 C.C.L.T. 25 (B.C.S.C.), similarly declined to 
consider intention to hanll, instead finding that consent was vitiated by the extreme power imbal
ances in the relationships. 



118 One conclusion that could be drawn from these cases is that sexual battery requires no in-
tent to harm, only the absence of consent. If this is conect, the exclusion clause would not neces
Sal'i1y apply to a sexual battery claim, alld the respondent would have a duty to defend. However, in 
my view [page615] this interpretation is not conect. Consent, linked as it is to the "hannful or of
fensive" standard, as already discussed, is an objective standard. Sexual battery requires an objec
tive set of circumstances such that the defendant either knew or should have known that there was 
no valid consent. 

119 Leaving aside the physical injuries that can be inflicted by sexual assault, there can be no 
question that it occasions untold injury to the victim's dignity, physical integrity, and psychological 
well-being. The same facts that prove lack of consent will prove intent to injure; this follows be
cause if a reasonable person should have Imown there was no consent, the law wi1lnot excuse that 
person's failure to perceive the lack of consent. On the other hand, a defendant will not be liable for 
sexual assault ifthere was no way for him or her to Imow that the victim did not, or could not, con
sent to sexual activity. 

120 This Court has recognized the grave hann occasioned by sexual assault. For eXalnple, in R. 
v. McCraw, [1991] 3 S.C.R. 72, the Court held that threats of rape alnounted to threats of serious 
bodily hal1n, within the meaning ofs. 264.1(1)(a) of the Criminal Code. Cory J. aptly summarized 
the hann inherent in non-consensual sexual activity, at pp. 83-84: 

It seems to me that to argue that a woman who has been forced to have 
sexual intercourse has not necessarily suffered grave and serious violence is to 
ignore the perspective of womcn. For women rape under any circumstance must 
constitute a profound interference with their physical integrity. As well, by force 
or threat of force, it denies women the right to exercise freedom of choice as to 
their partner for sexual relations and the timing of those relations. These are 
choices of great importallCe that may have a substantial effect upon the life alld 
health of cvery woman. Parliament's intention in replacing the rape laws with the 
sexual assault offences was to convey thc message that rape is not just a sexual 
act but is basically an act of violence. See K. [page616] Mahoney, "R. v. 
McCraw: Rape Fantasies v. Fear of Sexual Assault" (1989), 21 Ottawa L. Rev. 
207, at pp. 215-16. 

See also Osolin, supra, at p. 669; EWallChuk, supra, at para. 69 (per L'Heureux-Dube J.). While 
McCraw was concemed with forcible rape, I do not think the hann is any less real just because the 
victim has been coerced into sex by mental as opposed to physical means. It can hardly be disputed, 
I think, that ally type of non-consensual sex clearly evinces an intent to harm the victim thereof. 

121 In the considerable jurisprudence on the point, most U.S. courts have reached the same 
conclusion. The majority of these cases have involved sexual assaults of children. Courts have had 
little difficulty in concluding that defendants in tllese cases are presumed to intend harm to their 
victims -- notwithstallding the fact that "males who are involved in such activities do not expect or 
intend that the females will sustain any injury": CNA Insurance Co. v. McGilmis, 666 S.W.2d 689 
(Ark. 1984), at p. 690. See also B.B. v. Continental InsUrallce Co., 8 F.3d 1288 (8th Cir. 1993); J.C. 
Penney Casualty Insurance Co. v. M.K., 804 P.2d 689 (Cal. 1991); Horace Mann Insurance Co. v. 
Leeber, supra; State Fal1TI Fire & Casualty Co. v. D.T.S., 867 S.W.2d 642 (Mo. Ct. App. 1993); 
Amercian States Insurance Co. v. Borbor, 826 F.2d 888 (9th Cir. 1987); Troelstrup v. District 



Court, 712 P.2d 1010 (Colo. 1986) (en banc); Rodriguez v. Williams, 729 P.2d 627 (Wash. 1986) 
(en banc); Linebaugh v. Berdish, supra; Horace Mann Insurance Co. v. Independent School District 
No. 656, 355 N.W.2d 413 (Minn. 1984). These cases are obviously much easier than the present 
appeal. It is difficult to imagine someone successfully arguing that they intended no hann from sex 
with someone too young to consent to sexual activity. 

[page617] 

122 While there is more of a divergence of opinion when it comes to assaults on adults, some 
U.S. cOUlis have also infelTed an intent to hann in these cases. For example, in State Fann Fire and 
Casualty Co. v. Williams, supra, the court denied insurance coverage to someone who had sexually 
assaulted a man with cerebral palsy who was confined to a wheelchair. The court first examined 
cases involving assaults on minors, and concluded as follows, at p. 424: 

Does the fact that Williams, the victim, was an adult distinguish this case? We 
think not. Neither the insured nor the insurer in entering into the insurance con
tract contemplated coverage against claims arising out of non-consensual sexual 
assaults. On the other hand, ifthe sexual contacts were consensual, as asserted by 
respondent Keller, there would be no assault and hence no claim for recovery. 

See also Houg, supra; Altena v. United Fire and Casualty Co., 422 N.W.2d 485 (Iowa 1988); and D. 
S. Florig, "Insurance Coverage for Sexual Abuse or Molestation" (1995), 30 Tort & Ins. L.J. 699. 

123 Finally, I would note that the Canadian case most directly on point has reached a similar 
conclusion. Wilkieson-Valiente v. Wilkieson, [1996] LL.R. para. 1-3351 (Ont. Ct. (Gen. Div.)), in
volved an action by a young girl against her stepfather. The cOUli disagreed with the defendant's as
sertion that "it is possible to cOlmnit a sexual assault without necessarily 'intending' injury" (p. 
4132). Instead, the court concluded as follows at p. 4133: 

It may be conceivable, in rare circumstances, to cOlmnit a sexual assault without 
an intent to cause any psychological hann, (such as in the case of a transitory 
touching of a sleeping or unconscious victim). However, bearing in mind that 
"intentionally" does not refer to "desired result" but "awareness of possible re
sult" such cases will be rare indeed. Particularly, as here, where the pleadings 
claim repeated sexual assaults over a period of many years on a victim who is a 
child, it is inconceivable that any right-thinking person would not be fully 
[page618] aware ofthe possible, indeed probable consequences of such conduct; 
that is, psychological hann to the victim. 

124 Unlike the Court in Wilkieson-Valiente, supra, I CalU10t accept that one can commit sexual 
assault without an intent to hann: see Linden, supra, at p. 45; Restatement (Second) of Torts, s. 18 
cmt. d (1965). Even ifthe victim is unconscious, the perpetrator has still violated another person's 
physical integrity. However, I agree that to prove sexual assault, a plaintiff must prove sufficient 
culpability on the part ofthe defendant that all intent to harm follows. Accordingly, the exclusion 
clause must apply, and the respondent has no duty to defend the plaintiffs claim of sexual battery. 



(ii) Negligent Battery 
(a) Elements of Negligent Battery 

125 I<1ar, supra, defines negligent battery at p. 47: 

A negligent battery exists when the defendant causes a direct, offensive, 
physical contact with the plaintiff asa result of negligent conduct. The defend
ant's negligence consists of unreasonably disregarding a foreseeable risk of con
tact, even though the contact was neither desired nor substantially certain to oc
cur. 

The plaintiff has also alleged breach of duty, which is essentially negligence. In Norberg, supra, 
Sopinka J. relied on this theory to find Dr. Wynrib liable to Ms. Norberg. However, his reasoning 
was based on the professional duty owed by a physician to a patient. No such duty was alleged in 
the present appeal. Instead, and absent any particularized pleading by the plaintiff, I must presume 
that [page619] she is relying on a traditional negligent battery theory. 

126 As I<1ar's definition makes clear, the "negligence" in negligent battery refers only to the 
"risk of contact". One might cOlmnit negligent battery by carelessly stretching one's anns, thereby 
striking someone. More cOlmnonly, negligent battelY cases have involved projectiles. See Cook, 
supra; Ellison v. Rogers (1967), 67 D.L.R. (2d) 21 (ant. H.C.); Hatton v. Webb (1977),81 D.L.R. 
(3d) 377 (Alta. Dist. Ct.). The important point is that negligent battery is concemed with the physi
cal consequences of one's actions. However, the appellant has not disputed the physical conse
quence of his actions for the purposes of this appeal. He has, appropriately, assumed the tmth of the 
allegations contained in the plaintiffs Statement of Claim, which asserts that he intended to have 
sexual relations with the plaintiff The only question is whether it was consensual, which is deter
mined on an objective standard, as I have explained above. 

127 I therefore do not find Co-operative Fire & Casualty Co. v. Saindon, supra; Newcastle 
(Town) v. Mattatall (1988), 52 D.L.R. (4th) 356 (N.B.C.A.); Long Lake School Division No. 30 of 
Saskatchewan Board of Education v. Schatz (1986), 18 C.C.L.L 232 (Sask. C.A.), and Devlin v. 
Co-operative Fire & Casualty Co. (1978),90 D.L.R. (3d) 444 (Alta. C.A.), to be relevant. These 
cases are not helpful in the present appeal, as they all involved unforeseen physical consequences of 
the actions of the insured, and asked whether the result was "substantially certain" given the de
fendant's actions. The "substantial certainty" test, focusing as it does on physical consequences, has 
no bearing on the issue of consent. The case at bar involves deciding solely whether the plaintiff 
validly consented to the appellant's actions. A negligent battery is properly pleaded only ifthe 
plaintiff alleges that the appellant was negligent as to the physical consequences of his actions; in 
other words, that he did not intend for sexual contact to [page620] occur. As explained above, lack 
of intention to have non-consensual sex is more properly constmed as going to the "hannful or of
fensive" element of intentional battery, and will not found a claim for negligent battery. Therefore 
negligent battery will only be relevant if the pleadings allege that the appellant negligently harmed 
the plaintiff by disregarding a foreseeable tisk of physical contact. No such allegation has been 
made. As tlle court said in Pistolesi v. Nationwide Mutual Fire Insurance Co., 644 N.Y.S.2d 819 
(App. Div. 1996), at p. 820: 



... the mere allegation that the injuries were the unintended result of an intention
al act does not convert the cause of action from one sounding in intentional tort 
to one sounding in negligence .... 

(b) Are There Properly Pleaded Allegations of Negligent Battery That Could 
Trigger the Duty to Indemnify? 

128 Onee again, the first step is to detennine whether negligent battery was properly pleaded. I 
have eoncluded that it was not. As diseussed above, negligent battery oeeurs when the defendant 
eauses hann by negligently disregarding a foreseeable risk ofphysieal eontaet. The plaintiff has not 
alleged sueh eonduct; both patties have assumed, for the purposes of this appeal, that the appellant 
intended to have sexual eontact with the plaintiff. Since there is no properly pleaded allegation of 
negligent battery, it is U1111eeeSSat'y to detennine whether the exclusion clause would apply to such a 
claim. 

(iii) Negligent Misrepresentations 

129 Aside from the vague assertions of "breach of duty", the appellant notes that the plaintiff 
has [page621] alleged negligent acts independent of the sexual assault. For example, the statement 
of claim alleges negligent misrepresentations. It is unnecessary to spend much time on this issue. It 
is well established that one Catl be liable for damages to personal security caused by negligent 
statements, as well as acts: 

A statement of fact, on whieh the plaintiff relied, would give rise to liability if (i) 
it were inaceurate as a result of negligence (and a fortiori deceit); and (ii) it 
caused physical injury to the plaintiff or damage to his propelty. 

(Fridman, supra, at p. 263.) 

See also I(}ar, supra, at p. 177; M'Alister v. Stevenson, [1932] A.C. 562 (H.L.), at pp. 580-81 (per 
Atkin L.J.). 

130 Assuming without deciding that negligent misrepresentation has been properly pleaded 
here, I find that these claims are entirely derivative of the intentional sexual battery, and are thus 
subsumed into the latter for the purposes of the exclusion clause. The statement of claim alleges that 
the misrepresentations were designed to seduce the plaintiff, and eonvince her to engage in sexual 
activity with the appellant. As such, they were entirely subservient to the sexual battery. They arise 
f1'om the same actions atld cause the same harm. Indeed, para. 111 of the plaintiffs statement of 
claim alleges that the appellatlt "made the Scalera Representations intending to persuade [the plain
tiff] to submit to the Scalera sexual acts". The West Virginia Supreme Court of Appeals reached the 
same conclusion in Horace MatU1 Insurance Co. v. Leeber, supra, at p. 587, where an exclusion 
clause applied in spite of allegations of negligent seduction of a student by a teacher. The court 
concluded that the allegations of "negligenee!! in the eomplaint were 

a transparent attempt to trigger insurance coverage by charaeterizing allegations 
of [intentional] tortious conduct [page622] under the guise of 'negligent' activity. 
[Insertion in Leeber; quoting Linebaugh, supra, at p. 406.] 



I reach the same conclusion in this appeal. While courts must be careful not to restrict pleading in 
the alternative unduly and should only subsume allegations of negligence that are clearly derivative 
of the intentional tort, I conclude that this is one of those cases. TIle plaintiff has clearly alleged in
tentional conduct by the appellant. Without ruling out the possibility that the plaintiffs pleadings 
could support claims of both intention and negligence as a matter oftort law, I conclude as a matter 
of insurance law that the negligent claims arc subsumed for the purposes of the exclusion clause. 
The allegations of negligent misrepresentation are derivative of the intentional sexual assault 
claims, and cmmot trigger the duty to defend. 

(iv) Breach of Fiduciary Duty 

131 The final approach to allegations of sexual misconduct in Norberg, supra, was the fiduciary 
duty route taken by McLachlin J., L'Heureux-DubIS J. concuning. They concluded that the duty 
owed fl:om a doctor to the patient met the test for fiduciary relationships set out by Wilson J. in 
Franle v. Smith, [1987J 2 S.C.R. 99, at p. 136. No doubt relying on these reasons, the plaintiff has 
also alleged breach of fiduciary duties against the appeUmlt. 

132 Without commenting on whether the relationship between the appellant and the plaintiff 
could potentially be characterized as a fiducim'y one, the plaintiffs claims for breach of fiduciary 
duty are excluded much for the smne reasons as the negligence claims. Looking beyond the label to 
what is actually alleged in the pleadings, and without expressing any opinion on the validity of a 
fiduciary duty claim on the facts of this appeal, there are no facts pleaded to suggest that the breach 
of fiduciary [page623] duty was anything but intentional in nature. Thc appellant was alleged to 
have intentionally seduced the plaintiff, and whether or not tIus can be characterized as a fiduciary 
duty claim, any injuries resulting therefrom were caused intentionally. The hm1TI caused by any 
breach of fiduciary duty is identical to that caused by the sexual battery, and the claim is therefore 
subsumed, for the purpose of the exclusion clause, into the intentional battery. 

(v) Conclusion 

133 In summary, all of the plaintiffs claims against the appellant are covered by the exclusion 
clause for injuries caused intentionally. To prove her case, the plaintiff will have to establish that 
the appellant knew or should have known tImt the plaintiff did not validly consent to sexual rela
tions with lum. In such a situation, tile appellant will not be heard to complain that he did not intend 
any hann. One who engages in objectively non-consensual sexual activity will be presumed to have 
intended hann; whether or not he subjectively intended hann will not change the injurious nature of 
his actions, and will not deny an insurer its bargained-for exclusion of intentionally injurious activi
ties. Tlus conclusion is consistent with the basic principles of insurance law discussed above. 

134 In particular, it is consistent with the reasonable expectations of the parties. In this respect, 
I agree witIl tile Iowa Supreme Court in Altena, supra, at p. 490, where tile court quoted the follow
ing passage from Rodriguez by Brennan v. Willimns, 713 P .2d 135 (Wash. Ct. App. 1986), at pp. 
137-38: 

... [t]he average person purchasing homeowner's insurance would cringe at the 
very suggestion that [the person] was paying for such coverage. And certainly 
[the person] would not want to share that type of risk with [page624] other 
homeowner's policy holders. [Insertions added in Altena.] 



Similarly, in Horace Mann Insurance Co. v. Leeber, supra, at pp. 586-87, the court said the follow
ing: 

The majority rule rejecting an alleged duty to defend or to pay in sexual 
misconduct liability insurance cases is consistent with the Ildoctrine of reasonable 
expectations.!! ... [W]e simply believe that the insured under a homeowner's in
surance policy does not reasonably expect the insurer to defend an action against 
the insured for, and to pay for, damages alleged to have been caused by the sexu
al misconduct of the insured. 

See also R. Bell, "Sexual Abuse and Institutions: Insurance Issues" (1996), 6 C.I.L.R. 53, at pp. 
54-55. 

135 This conclusion is also consistent with basic insurance theory. Insurance is meant to cover 
risk of loss. See C. Brown, Insurance Law in Canada (loose-leaf), vol. 1, at p. 1-1. Where the loss is 
caused intentionally, it is hardly the result of a risk. Regardless of whether an insurance company 
could find a way profitably to insure someone against intentionally caused injuries, the respondent 
clearly did not believe it was doing so when it wrote the policy at issue in this appeal. Sexually as
saulting someone is not like getting in a car accident, or having someone injure themselves by slip
ping on an unshovelled sidewalk. If the plaintiff is to succeed, she must prove that the appellant's 
conduct went beyond mere negligence, and rose to the level of sexual assault. Absent express lan
guage to the contrary, I am unable to conclude that the parties to this insurance contract agreed to 
cover such a claim. 

136 Nor do I believe that contra proferentem, or any other insurance principle, is sufficient to 
overcome these conclusions. While ambiguous language will often be construed against the insurcr, 
this consideration alone cannot be dete1111inativc. Moreover, I find that the most accurate reading of 
the language [page625] and intentions of the contract is that the exclusion clause applies to the al
legations of sexual misconduct made by thc plaintiff. 

D. Othcr Arguments Raised by the Respondent 

137 Thc respondent has also argued that the actions allcged by the plaintiff are not "accidents!! 
or "0 ccurrenccs!! , as required by the policy, and that s. 28 of the British Columbia Insurance Act, 
excludes the claim because it alleges a criminal act. Given my interpretation of the exclusion clause, 
I find it unncccssary to consider these other questions and thcrefore cxprcss no opinion on them. 

VI. Summary and Disposition 

138 I believe my conclusions in this appeal can be summarizcd fairly briefly: 

1. An insurancc company only has a duty to defend when a lawsuit against the in
surcd raises a claim that could potentially fall within covcragc. 

2. In detcnnining if a claim falls within coverage, courts are not bound by the labels 
choscn by the plaintiff, but must detennine the true nature of thc claim stated in 
the plcadings. 



3. In this appeal, the plaintiff has stated three possible claims arising out of an al
leged sexual assault: sexual battery, negligent battery, and breach of fiduciary 
duty. 

None ofthese claims could potentially fall within coverage because, even iful
timately successful, the respondent will have no duty to indemnify owing to the 
insurance policy's exclusion for injUlies caused intentionally by the insured. 

a. Sexual battery requires proof that a reasonable person should have known 
that the plaintiff did not validly consent to the sexual activity in question. 
Since non-consensual [page626] sexual activity is inherently hannful, any 
injuries resulting therefi"om are intentionally caused, and the exclusion 
clause would apply. If, to the contrary, a reasonable person would not have 
lmown tlmt the plaintiff did not validly consent, the plaintiffs claim will 
fail, there will be no duty to indemnify, and therefore equally no duty to 
defend. 

b. Claims of negligence and breach of fiduciary duty are either not properly 
pleaded, or are subsumed into the sexual battery in this case because these 
claims are based on the same facts and resulted in the same hann. There
fore the exclusion clause applies equally to them. 

4. Since there is no possible set of circumstances in which one of the plaintiffs 
claims could trigger indenmity, there is no duty to defend. 

139 For the foregoing reasons, I would dismiss the appeal with costs. 
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Nowegijick v. R. 

Gene A Nowegijick, Appellant, and Her Majesty The Queen, Respondent, and The Grand Council of the Crees (of 
Quebec) et aI, and Chief Henry Mianscum, et al and Grand Chief Billy Diamond, et al and The National Indian 

Brotherhood, Intervenants 

Supreme Court of Canada 

Ritchie, Dickson, Beetz, Estey, McIntyre, Chouinard and Lamer, JJ 

Judgment: January 25, 1983 
© Thomson Reuters Canada Limited or its Licensors (excluding individual cOUli documents). All rights reserved. 

Proceedings: on appeal from a judgment of the Federal Court of Appeal, reported [1979] C.T.C. 441 

Counsel: Mieha Menezes for the appellant. 

Wilfred Lefebvre and Fred Caron for the respondent. 

James O'Reilly (for the Crees) and William Badeoek (National Indian Brotherhood) for the intervants. 

Subject: Income Tax (Federal) 

Income tax --- Exemptions - Indians General 

Income tax Persons liable 

Income tax --- Income from office or employment 

Income tax - Federal Income Tax Act, RSC 1952, c 148 (am SC 1970-71-72, c 63) - 2(1), (2), 5(1) Indian 
Act, RSC 1970, c 1-6 87--- Whether wages of an Indian, resident on a reserve, received from a corporation, res-
ident on the reserve, exempt from income tax. 

The appellant, an Indian who resided on an Indian reserve, was employed as a logger by a corporation which had its 
head office and administrative offices on the reserve. The logging operations were conducted 10 miles from the re
serve. The appellant was paid by cheque at the corporation's office on the reserve. The appellant appealed from an 
assessment of income tax on the grounds that the tax was a tax in respect of personal property of an Indian situated 011 

a reserve and therefore exempt under the Indian Act. 



1983 CarswellNat 123, [1983] C.T.C. 20, [1983] 1 S.C.R. 29, [1983] 2 C.N.L.R. 89,46 N.R. 41,144 D.L.R. (3d) 193, 
83 D.T.C. 5041, J.E. 83-140 

HELD: 

The fact that the services were perfonned off the reserve was not relevant. The situs of the appellant's wages was on 
the reserve because that was the residence of the employer corporation and it was where the wages were payable. 
Income was personal property and a tax on income was a tax in respect of personal property within the meaning of 
section 87 of the Indian Act which created an exemption for both persons and property. Appeal allowed. 

Anllotatioll 

This case holds that the wages of an Indian, residing on an Indian reserve, received fi'om an employer, also residing on 
the reserve, were personal property situated on a reserve within the 11leaning of section 87 of the Indian Act and, 
therefore, exempt fi'om income tax. Although the decision is relatively nan-ow in its application, it raises several points 
of interest 

It was held that the situs of the wages was where the debtor (ie, the employer) was resident and where the wages were 
payable. It was considered to be in-elevant that in fact the services were rendered outside the reserve. This matter ofthe 
situs of wages is not likely material except for Indians. For example the definition of source of income in paragraph 
4( I )(b) of the Income Tax Act refers to the place where the duties of an office or employment are perfonned. Similarly 
in the case of non-residents the reference in subparagraph 115(1)(a)(i) is to duties "performed by him in Canada". In 
Article 15 of the Canada-UK Tax Convention the place where the employment "is exercised" is the test. This language 
is also used in tax conventions with other countries. 

The Court also held that wages were personal property and that income tax was in reality a tax on property. The COUlt 
distinguished earlier decisions which held that income taxes were taxes on a person and not on propelty on the grounds 
that those decisions were not applicable in interpreting the broad language of section 87 of the Indian Act so as to 
contradict the earlier decisions refen-ed to in the judgment. Although wages are "property" it should be noted that 
sections 5 to 8 specifically set forth how salary and wages are to be dealt with under the Act whereas in section 9 and 
in subsections 12(1) and 18(1), for example, the reference is to inccomefi'om property and not to propelty itself. 

Another interesting feature is that the COUlt quoted a depaltmental Interpretation Bulletin stating that, although ad
ministrative policy and interpretation are not determinative, they al'e entitled to weight and Call be an important factor 
in case of doubt about the meaning of legislation. 
Cases referred to: 

The Queen v National Indian Brotherhood, [1979] 1 F.C. 103, [1978] C.TC. 680, 78 D.T.C. 6488; 

Jonesv. Meehan, 175 US 1; 

Greyeyes v The Queen, [1978] c.T.c. 91,78 D.T.C. 6043; 

Harel v Dep Min of Revenue for Quebec, [1978J 1 S.C.R. 851, [1977J C.T.C. 441; 

Bachrach v. Nelson, [1932] 182 NE 909; 

MNR v Iroquois ofCaughnawaga, rI977J 2 F.C. 269, rI977] C.TC. 49, 77 D.T.C. 5127; 

McLeod v Min of C and [1926] S.c.R. 457; [1917-27] CTC 290; 

Kerr v Sup of Income Tax, [1942J S.C.R. 435, [1943] C.T.C. 97; 



1983 CarswellNat 123, [1983] C.T.C. 20, [1983] 1 S.C.R. 29, [1983] 2 C.N.L.R. 89,46 N.R. 41,144 D.L.R. (3d) 193, 
83 D.T.C. 5041, J.E. 83-140 

Sura v MNR, [19621 S.C.R. 65, [1962] C.T.C. 1,62 D.T.C. 1005; 

Alwarth v. Min of Finance (1977) 76 D.L.R. (3d) 99; 

A-G British Columbia v Ellett Estate, 11980] 2 S.c.R. 466, [1980] C.T.C. 338. 

Dickson, J: 

The question is whether the appellant, Gene AN owegij ick, a registered Indian can claim by virtue of the Indian 
Act, RSC 1970 c 1-6, an exemption fi'om income tax for the 1975 taxation year. 

I 

2 

The Facts: 

3 The facts are few and not in dispute. Mr Nowegijick is an Indian within the meaning of the Indian Act and a 
member of the Gull Bay ( Ontario) Indian Band. During the 1975 taxation year Mr Nowegij ick was an employee of the 
Gull Bay Development Corporation, a company without share capital, having its head office and administrative of
fices on the Gull Bay Reserve. All the directors, members and employees of the Corporation live on the Reserve and 
are registered Indians. 

4 During 1975 the Corporation in the course of its business conducted a logging operation 10 miles fi'om the Gull 
Bay Reserve. Mr Nowegijick was employed as a logger and remunerated on a piece-work basis. He was paid 
bi-weeldy by cheque at the head office ofthe Corporation on the Reserve. 

5 During 1975, Mr Nowegijick maintained his permanent dwelling on the Gull Bay Reserve. Each morning he 
would leave the Reserve to work on the logging operations, and return to the Reserve at the end of the working day. 

6 Mr Nowegijick earned $11,057.08 in such employment. His assessed taxable income for the 1975 taxation year 
was $8,698 on which he was assessed tax of $1,965.80. By notice of objection he objected to the assessment on the 
basis that the income in respect of which the assessment was made is the "personal property of an Indian ... situated on 
a reserve" and thus not subject to taxation by virtue of section 87 of the Indian Act. 

7 Mr Nowegijick also brought an action in the Federal Court, Trial Division to set aside the notice of assessment. 
Mr Justice Mahoney of that Court ordered that Mr Nowegijick's 1975 income tax return be refened back to the 
Minister of National Revenue for reassessment on the basis that the wages paid him by the Gull Bay Development 
Corporation were wrongly included in the calculation of his taxable income. 

8 The Crown appealed the decision ofMr Justice Mahoney. The Federal Court of Appeal allowed the appeal and 
restored the original assessment. 

9 The proceedings have reached tins Court by leave. The Grand Council of Crees of Quebec, three Cree organi-
zations, eight Cree bands and their respective Chiefs have intervened to make common cause WitIl Mr Nowegijick. 

II 
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10 

The Legislation 

II Mr Nowegijick, in his claim for exemption from income tax relies upon section 87 of the Indian Act: 

Notwithstanding any other Act of the Parliament of Canada or any Act of the legislature of a province, but subject 
to subsection (2) and to section 83, the following propeliy is exempt from taxation, namely: 

(a) the interest of an Indian or a band in a reserve or surrendered lands; and 

(b) the personal propeliy of an Indian or band situated on a reserve; 

and no Indian or band is subject to taxation in respect of the ownership, occupation, possession or use of any 
property mentioned in paragraph (a) or (b) or is otherwise subject to taxation in respect of any such property; and 
no succession duty, inheritance tax or estate duty is payable on the death of any Indian in respect of any such 
propeliy or the succession thereto if the property passes to an Indian, nor shall any such property be taken into 
account in determining the duty payable under the Dominion Succession Duty Act, being chapter 89 of the Re
vised Statutes of Canada, 1952, or the tax payable under the Estate Tax Act, 011 or in respect of other property 
passing to an Indian. 

Section 83 of the Indian Act, referred to in section 87 has no application. Subsection 87(2), also mentioned, was 
repealed in 1960 by SC 1960, c 8, although the reference to it in what was fOlmerly subsection (1) remains. 

12 Stripped to relevant essentials section 87 reads: 

Notwithstanding any other Act of the Parliament of Canada the following property is exempt from taxation, 
namely 

(a) the interest of an Indian or a band in reserve or surrendered lands, and 

(b) the personal property of an Indian or band situated 011 a reserve; 

and no Indian or band is subject to taxation in respect of the ownership, occupation, possession or use of any 
property mentioned in paragraph (a) or (b) or is otherwise subject to taxation in respect of any such property ... 

13 Further distilled, the section provides that (i) the personal property of an Indian situated on a reserve is exempt 
from taxation; (ii) no Indian is subject to taxation "in respect of any" such property. 

14 It is arguable that the first part of the quoted passage which exempts from taxation (a) the "interest of an Indian 
or a band in a reserve or sUl1'endered lands" and (b) the "personal property of an Indian or band situated on a reserve", 
is concerned with exemption from direct taxation of land or personal property by a provincial or municipal authority, 
The legislative history ofthe section lends support to such an argument. But the section does not end there. It is to the 
latter part of the section that our attention should primarily be directed. 

15 The short but difficult question to be determined is whether the tax sought to be imposed under the Income Tax 
Act 1970-71-72, c 63 upon the income ofMr Nowegijick can be said to be "in respect of any" personal prope1iy sit
uated upon a reserve. 
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16 We need not speculate upon parliamentary intention, an idle pursuit at best, since the antecedent of section 87 
of the Indian Act was enacted long before income tax was introduced as a temporary war-time measure in 1917. 

17 One point might have given rise to argument. Was the fact that the services were performed off the reserve 
relevant to situs? The Crown conceded in argument, correctly in my view, that the situs of the salary which Mr 
Nowegijick received was sited on the reserve because it was there that the residence or place of the debtor, the Gull 
Bay Development Corporation, was to be found and it was there the wages were payable. See Cheshire Private In
ternational Law (10th ed) pp 536 et seq and also the judgment of Thurlow, ACJ in R v National Indian Brotherhood, 
1"1979]1 F.C. 103 particularly at pp 10get seq. 

18 The other piece oflegislation which bears directly 011 the question before us is tlle Income TaxAct. I would like 
to refer to several sections. The first is found in Part I, Division A, of the Act, entitled "Liability for Tax". Subsections 
2(1), (2) provide: 

(1) An income tax shall be paid as hereinafter required upon the taxable income for each taxation year of every 
person resident in Canada at any time in the year. 

(2) The taxable income of a taxpayer for a taxation year is his income for the year minus the deductions pemlitted 
by Division C. 

Thus, income tax is paid upon the taxable income (income minus deductions) of every person resident in Canada. 

19 Subsection 5(1) of the Act is worth noting. It defines the taxpayer's income from employment as the salary, 
wages and other remuneration received. The liability is at the point of receipt. The section reads: 

Subject to this Part, a taxpayer's income for a taxation year from an office or employment is the salary, wages and 
other remuneration, including gratuities, received by him in tlle year. 

The only other section is subsection 153( I) which provides that every person paying salary or wages to an employee in 
a taxation year shall deduct the prescdbed amount, and remit that amount to the Receiver General of Canada on ac
count of the payee's tax for the year. 

III 

20 

The Federal Court Judgments 

21 I tu111now to the conflicting views in the Federal Court. The opinion ofMr Justice Mahoney at trial was ex
pressed in these words: 

The question is whether taxation of the Plaintiff in an amount determined by reference to his taxable ineome is 
taxation "in respect of" those wages when they are included in the computation of his taxable income. I tlunk that 
it is. 

The tax payable by an individual under the Income Tax Act is detenmncd by application of prescribed rates to his 
taxable income calculated in the prescribed maimer. If his taxable income is increased by the inclusion of his 
wages in it, he will pay more tax. The amount of the increase will be detenmned by direct reference to the amount 
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of those wages. I do not see that such a process and result admits of any other conclusion than that the individual 
is thereby taxed in respect of his wages. 

22 The Federal Court of Appeal concluded that the tax imposed on Mr Nowegijick under the Income Tax Act was 
not taxation in respect of personal property within the meaning of section 87 of the Indian Act. The Court, speaking 
through Mr Justice Heald, said: 

IV 

23 

Weare all of the view that there are no significant distinctions between this case and the Snow case (Russell Snow 
v The Queen, [1979J C.T.C. 227) where this Court held: "Sec 86 of the Indian Act contemplates taxation in respect 
of specific personal propelty qua property and not taxation in respect of taxable income as defined by the Income 
Tax Act, which, while it may reflect items that are personal property, is not itself personal property but an amount 
to be determined as a matter of calculation by application of the provisions of the Act". 

Construction of section 87 of the Indian Act 

24 Indians are citizens and, in affairs oflife not governed by treaties or the Indian Act, they are subject to all of the 
responsibilities, including payment of taxes, of other Canadian citizens. 

25 It is legal lore that, to be valid, exemptions to tax laws should be clearly expressed. It seems to me, however, 
that treaties and statutes relating to Indians should be liberally construed and doubtful expressions resolved in favour 
of the Indian. If the statute contains language which can reasonably be construed to confer tax exemption that con
struction, in my view, is to be favoured over a more technical construction which might be available to deny exemp
tion. In Jonesy. Meehan, 175 US 1, it was held that "Indian treaties must be construed, not according to the technical 
meaning of their words, but in the sense in which they would naturally be understood by the Indians". 

26 There is little in the cases to assist in the construction of section 87 of the Indian Act. In R v The National 
Indian Brotherhood, 1"1978J C.T.C. 680,78 D.T.C. 6488, the question was as to situs, an issue which does not arise in 
the present case. The appeal related to the failure of tlle National Indian Brotllerhood to deduct and pay over to the 
Receiver General for Canada the amount which the defendant was required by the Income Tax Act and regulations to 
deduct from the salaries of its Indian employees. The salaries in question were paid to the employees in Ottawa by 
cheque drawn on an Ottawa bank. Thurlow, ACJ said: 

I have already indicated that it is my view that the exemption provided for by subsection 87 does not extend 
beyond the ordinary meaning oftlle words and expressions used in it. There is no legal basis, notwithstanding the 
history of the exemption, and the special position ofIndians in Canadian society, for extending it by reference to 
any notional extension of reserves or of what may be considered as being done on reserves. The issue, as I see it, 
assuming that the taxation imposed by tlle Income Tax Act is taxation of individuals in respect of property and that 
a salary or a right to salary is property, is whether the salary which the individual Indian received or to which he 
was entitled was "personal property" of tlle Indian 11 situated on a reserve". (at p 6491) 

27 The other case is Greveves v T7~e Queen, [1978] C.T.C. 91, 78 D.T.C. 6043. The question was whether an 
education scholarship paid by the federal govenmlent to a status Indian was taxable in the Indian's hands. Mahoney, J 
held that it was not taxable, by reason of section 87 of the Indian Act. 

28 Administrative policy and interpretation are not detenninative but are entitled to weight and can be an "im
pOltant factor" in case of doubt about the meaning of legislation: per de Grandpre, J Harel v The Deputy Minister of 
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Revenue ofthe Province of Quebec, [1978] 1 S.C.R. 851 at 859. During argument in the present appeal the attention of 
the Court was directed to Revenue Canada Interpretation Bulletin IT-62 dated August 18, 1972, entitled: "Indians". 
Paragraph I of the Bulletin reads: 

This bulletin does not represent a change in either law or assessing policy as it applies to the taxation of Indians 
but is intended as a statement of the Department's interpretation and policies that have been established for several 
years. 

Paragraph 5 reads: 

While the exemption in the Indian Act refers to "property" and the tax imposed under the Income Tax Act is a tax 
calculated on the income of a person rather than a tax in respect of his property, it is considered that the intention 
of the Indian Act is not to tax Indians on income earned on a reserve. Income earned by an Indian off a reserve, 
however, does not come within this exemption, and is therefore subject to tax under the Income Tax Act. 

Counsel for the Crown said the Bulletin was simply "wrong". 

29 The prime task of the Court in this case is to construe the words "no Indian ... is subj ect to taxation in respect of 
any such [personal] property". Is taxable income personal property? The Supreme Court of Illinois in the case of 
Bachrach v. Nelson (1932), 182 NE 909 considered whether "income" is "property" and responded: 

The overwhelming weight of judicial authority holds that it is. The cases of Eliasberg Bros Mercantile Co v. 
Grimes, 204 Ala 492,8(:1 So 56, 11 ALR 300, Tax Commissioner v. Putnam, 227Massj22, 116 NE 904, LRA 
1217F, 806, Stratton's Independence v. Howbert, 231 US 399, 34 S Ct 136, 58 LEd 285, Dovle v. Mitchell Bros 
Co, 247 US 179,38 S Ct467, 62 L Ed 1054, Board of Revenue v. Montgomery Gaslig/JtCo, 64 Ala 269, Greene 
v. Knox, 175 NY 432, 67, NE 910, Hibbard V,State, 65 Ohio St 574, 64 :tID 109, 58 LRA 654, Ludlow-Saylor 
Wire Co v. Wollbrinck, 275 Mo 339, 205 SW 196, and State v. Pinder, 7 BOYGe (30 Del) 416, 108 A 43, define 
what is personal property and in substance hold that money or any other thing of value acquired as gain or profit 
from capital or labor is property, and that, in the aggregate, these acquisitions constitute income, and, in ac
cOl'dance with the axiom that the whole includes all of its parts, income includes property and nothing but prop
erty, and therefore is itself property (at p 914). 

I would adopt this language. A tax on income is in reality a tax on property itself. If income can be said to be property 
I crumot think that taxable income is any less so. Taxable income is by definition, subsection 2(2) of the Income Tax 
Act, "his income for the year minus the deductions pennitted by Division C". Although the Crown in paragraph 14 of 
its factum recognizes that "salruies" and "wages" can be classified as "personal property" it submits that the basis of 
taxation is a person's "taxable" income and that such taxable income is not "personal property" but rather a "concept", 
that results from a number of operations. This is too fme a distinction for my liking. If wages are personal propeliy it 
seems to me difficult to say that a person taxed "in respect of" wages is not being taxed in respect of personal property. 
It is hue that certain calculations are needed in order to detelnline the quantum of tax but I do not think this in any way 
invalidates the basic proposition. 

30 The words "in respect of' are, in my opinion, words of the widest possible scope. They import such means as J 
"in relation to", "with reference to" or "in connection with". The phrase "in respect of' is probably the widest of any 
expression intended to convey some cOlmection between two related subje?t mat~e.rs. 

31 Crown counsel submits that the effect of section 87 of the Indian Act is to exempt what can properly be clas
sified as "direct taxation on property" and the judgment of Jackett, CJ in MNR v Iroquois of Caughnawaga 
(Caughnawaga Indian Band), [1977] 2 F.C. 269, [1977] C.T.C. 49, 77 D.T.C. 5127, is cited. The question in that case 
was whether the employer's share of unemployment inSUl'rulce premiums was payable in respect of persons employed 
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by an Indian band at a hospital operated by the band on a reserve. It was argued that the premiums were "taxation" on 
"property" within section 87 of the Indian Act. Chief Justice Jackett held that even if the imposition by statute on an 
employer of liability to contribute to the cost of a scheme of unemployment insurance were "taxation" it would not, in 
the view of the Chief Justice, be taxation on "property" within the ambit of section 87. The Chief Justice continued: 

From one point of view, all taxation is directly or indirectly taxation on property; fi'om anotller point of view, all 
taxation is directly or indirectly taxation on persons. It is my view, however, that when section 87 exempts 
"personal property of an Indian or band situated on a reserve" from "taxation", its effect is to exempt what can 
properly be classified as direct taxation on property. The courts have had to develop jurisprudence as to when 
taxation is taxation 011 property and when it is taxation on persons for the purposes of section 92(2) of The British 
North America Act, 1867, and there would seem to be no reason why such jurisprudence should not be applied to 
the interpretation of section 87 of the Indian Act. See, for example, willi reference to section 92(2), Provincial 
Treasurer of Alberta v. Kerr, [1933] A.C. 710 (at p 271). 

32 There is a line of cases which hold that taxes imposed pursuant to vadous income tax Acts are taxes "on a 
person" and not taxes on propeliy: McLeod v Minister of Customs and Excise, [1926] S.C.R. 457; Mrr..~'iY1~!fl:: 
tendent ofIncome Tax and Attornev General of Alberta, rI942] S.c.R. 435; F Sura v Minister o/National Revenue, 
[1962,1 S.C.R. 65, [1962] C.T.C,J, 62 D.T.C. 1005. More recently, in A lworth v Ministero/Finance, [1977] 76 D.L.R. 
(3d) 99 and in Attornev General ofBritisltColumbia and The Canada Trust Company and Olga Ellett, [1980] 2 S. C.R. 
466, [1980] C.T,C. 338, this Court again had occasion to consider the distinction in the case law between a tax on 
persons and a tax on propeliy or upon income. 

33 In tlle McLeod case tlle question was whether a fund accumulating in the hands of a trustee under tlle de
ceased's will was income accumulating in trust for the benefit of unascertained persons, or persons with contingent 
interests, within the meaning of subsection 3(6) of the Income War Tax Act, 1917. In the Kerr, Alworth and Ellett cases 
the issue was one of constitutional law. The Sura decision tul11ed on the position under the Income Tax Act of persons 
domiciled in Quebec who did not enter into a pre-nuptial contract stipulating separation as to propeliy and were 
therefore, under the provisions of the Civil Code, malTied under tlle regime of the cOlmnunity of property. 

34 With all respect for those of a contralY view, I can110t see any compelling reason why the jurisprudence de
veloped for the purpose of resolving constitutional disputes 01' for determining the tax implications of Quebec's 
communal propeliy laws, or for interpreting tlle phrase "unascertained persons or persons with contingent interests" in 
the Income War Tax Act should be applied to limit the otherwise broad sweep of the lallguage of section 87 of the 
Indian Act. 

35 With respect, I do not agree with Chief Justice Jackett that the effcct of section 87 of the Indian Act is only to 
exempt what can properly be classified as direct taxation on property. Section 87 provides that "the personal propeliy 
of an Indian ... on a reserve" is exempt from taxation; but it also provides that "no Indian ... is ... subject to taxation in 
respect of any such property". The earlier words cCliainly exempt certain propeliy fi'om taxation; but the latter words 
also exempt certain persons from taxation ill respect of such property. As I read it, section 87 creates an exemption for 
both persons and propeliy. It does not matter then that tlle taxation of employment income may be characterized as a 
tax on persons, as opposed to a tax on property. 

36 We must, I think, in these cases, have regard to substance alld the plain and ordinary meaning of the language 
used, rather than to forensic dialectics. I do not think we should give any refincd construction to the section. A person 
exempt from taxation in respect of any of his personal property would have difficulty in understallding why he should 
pay tax in respect of his wages. And I do not think it is a sufficient answer to say that the conceptualization of the 
Income Tax Act renders it so. 

37 I conclude by saying that notlling in these reasons should be taken as implying that no Indian shall ever pay tax 
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of any kind. Counsel for the appellant and counsel for the intervenants do not take that position. Nor do 1. We are 
concemed here with personal property situated on a reserve and only with property situated on a reserve. 

38 I would allow the appeal, set aside the judgment of the Federal COUli of Appeal and reinstate the judgment in 
the Trial Division of that Court. Pursuant to the arrangement of the parties the appellant is entitled to his costs in all 
courts to be taxed as between solicitor and client. There should be no costs payable by or to the intervenors. 

END OF DOCUMENT 
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Summary: 

In 1986, t he respondent, a resident of British Columbia, received a Notice of Assessment from the 
Minister of National Revenue that indicated a federal and provincial tax liability of $234,136 arising 
from a series of assessments and unpaid taxes in respect of his 1980 to 1985 taxation years. The re
spondent did not challenge this assessment, and paid nothing on the outstanding amount. From 1987 
to 1998, Revenue Canada made no effort to collect the debt, and statements issued to the respondent 
during that period did not reflect the 1986 balance. In 1998, Revenue Canada sent a statement of 
account to the respondent that indicated a balance of $770,583, which included the amount owing as 
of 1986 and accrued interest. The respondent applied to the Federal Court, Trial Division, for judi
cial review of the 1998 claim, and sought a declaration that the Crown was prohibited from taking 
any steps to collect his tax debts for 1990 and prior years. The motions judge dismissed the applica
tion. The Federal Court of Appeal set aside that decision and held that the Crown was, pursuant to s. 
32 of the Crown Liability and Proceedings Act (HCLPA") and s. 3(5) ofthe B.C. Limitation Act, 
statute-barred from collecting the respondent's federal and provincial tax debt. 

Held: The appeal should be dismissed. 

Per McLachlin C.J. and Iacobucci, Major, Bastarache, BilU1ie, Arbour and LeBel JJ.: The six-year 
limitation period prescribed by s. 32 of the CLPA bars the Crown from collecting the respondent's 
federal tax debt. First, as a law of general application, s. 32 presumptively applies on a residual ba
sis to all Crown proceedings. The breadth of the provision's application can be narrowed only by an 
Act of Parliament that has "otherwise provided", either expressly or impliedly, for limitation peri
ods. The Income Tax Act ("ITA") does not provide for limitation periods within its collection provi
sions, and the legislative silence with rcgard to prescription in these provisions, interpreted in con
junction with the express language used in the ITA's assessment provisions, supports the finding that 
Parliament intended that limitation provisions of general application apply to the Minister's collec
tion of tax debts. A purposive interpretation of the ITA confinns this conclusion. Furthennore, the 
[page96] certainty, evidentiary and diligence rationales for limitation periods do not offend the 
principles of horizontal and vertical equity that should in part govern the ITA and are directly appli
cable to the collection of tax debts. Second, the ordinary meaning of the phrase Hproceedings .. .in 
respect of a cause of action!! in s. 32 cncompasses the statutory collection procedures ofthe Minis
ter. It would be incongruous to find that s. 32 was intended to apply to the court action but not to the 
statutory collection procedures that serve the identical purpose. The rationales that support the ap
plication oflimitation provisions to Crown proceedings apply equally to both the court and 
non-court proceedings at issue here. To exelude s. 32's application to proceedings that are equiva
lent in purpose and effect to a court action would frustrate the object and aim of thc provision. Thc 
legislative history of s. 32 also supports the inference that Parliament intended its application to ex
tend beyond proceedings in court. Third, on both a plain and purposive reading of s. 32, the cause of 
action in tlus case arose "otherwise than in a province". Tax dcbts created undcr the ITA arise pur-



suant to federal legislation and create rights and duties between the federal Crown and residents of 
Canada or those who have earned ineome within Canada. The debt may arise from income earned in 
a combination of provinces or in a foreign jurisdiction. The debt is owed to the federal Crown, 
which is not located in any paliieular provinee and does not assume a provincial locale in its as
sessment of taxes. 

The Minister, in its role as agent of the province of British Columbia, is also ban-ed by s. 3(5) of the 
B.C. Limitation Act £i'om collecting the respondent!s provincial tax debt arising under the British 
Columbia Income Tax Act (!!B.C. ITA!!). Section 3(5) applies a limitation period of six years to ae
tions for which preseription is not !!specifically provided for!! in another Act. Under s. 1 of the B.C. 
Limitation Act, an action is defined as including !I any proceeding in a couli and any exercise of a 
selfhelp remedy!!. The tenn !!se1fhe1p remedy!! encompasses the statutory collection procedures 
available under the B.C. ITA. A statutory collection procedure is a selfhelp mechanism by which 
the Minister is able to effect a result that could otherwise be achieved only through an action in 
court. As well, the B.C. ITA does not specifically provide for limitation periods in its colleetion 
provisions. Since [page97] the province!s collection rights are subject to expiry six years after the 
underlying cause of action arose, so too are the collection rights of the federal Crown as its agent. 

Per Gonthier and Deschamps JJ.: The conclusion that the cause of action arises !!otherwise than in a 
province!! is inappropriate in two ways. First, it emphasizes the residence of the creditor instead of 
relying on the cOlmecting faetors ofthe cause of aetion. Second, it means that the federal govern
ment is not located anywhere in Canada. Common sense dictates that the federal Crown is located 
in every province. Since the federal govermnent is, by virtue of its agreement with all of the prov
inces (except Quebec), responsible for collecting all provincial income taxes, it is sensible to bind 
its federal tax claim to the limits available on the provincial one. Efficiency is thus preserved by in
voking one limitation for both the federal and provincial income tax debts arising in each province 
other than Quebec. Here, all of the connecting factors point to British Columbia. Consequently, the 
British Columbia six-year limitation period should apply. 
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The judgment ofMcLachlin C.J. and Iacobucci, Major, Bastarache, Binnie, Arbour and 
LeBel JJ. was delivered by 

1 MAJOR J.:-- TIle issue in this appeal is nalTOW and easily stated: that is, whether federal and 
provincial limitation periods when exceeded apply to the Crown's ability to exercise its statutory 
powers to collect tax debts. I have concluded that the limitation period prescribed by s. 32 of the 
Crown Liability and Proceedings Act, R.S.C. 1985, c. C-50 ("CLPA II

), bars the Crown from col
lecting the respondent's federal tax debt, and that s. 3(5) of the British Columbia Limitation Act, 
R.S.B.C. 1996, c. 266 ("B.C. Limitation Act") bars the Crown from collecting the respondent's pro
vincial tax debt. 

I. Factual Background 

2 The respondent was a resident of British Columbia at all timcs relevant to this appeal. He re-
ceived a Notice of Assessment from the Minister of National Revenue (the "Minister") dated June 
17, 1986, that indicated a federal and provincial tax liability of $234,136.04 arising from a series of 
assessments and unpaid taxes in respect of his 1980 to 1985 taxation years. The respondent did not 
challenge this assessment, alld paid nothing on the outstanding alnount after 1986. In 1987, while of 
no consequence to this appeal, the indebtedness was internally written off by Revenue Canada, but 
was not extinguished or forgiven. From 1987 to 1998, Revenue Callada made no effort to collect the 
debt, and statements issued to the respondent during that [pagetOO] period did not reflect the 1986 
balance. However, on January 15, 1998, approximately 12 yeal's after the Notice of Assessment, 
Revenue Canada, for the first time during this period, sent a statement of account to the respondent 
that indicated a balance of$770,583.42, which included the amount owing as of June 17, 1986, and 
accrued interest. 

3 The respondent applied to the Trial Division of the Federal Court for judicial review of the 
January 15, 1998 claim, and sought a declaration that the Crown was prohibited fi'om taking any 
steps to collect his tax debts for 1990 and prior years. The motions judge dismissed the application. 
The Federal Court of Appeal allowed the appeal from that decision, and held that the Crown was 
statute-barred from collecting the respondent's tax debt reflected in the 1986 Notice of Assessment. 
The Crown appeals from that decision. 

II. Relevant Statutory Provisions 

4 The following statutory provisions are re1eVallt: 

Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.) 



222. All taxes, interest, penalties, costs and other amounts payable under 
this Act are debts due to Her Majesty and recoverable as such in the Federal 
COUlt or any other court of competent jurisdiction or in any other manner pro
vided by this Act. 

223 .... 

(2) An amount payable by a person (in this section refened to as a "debt
oe') that has not been paid or any part of an amount payable by the debtor that 
has not been paid may be certified by the Minister as an amount payable by the 
debtor. 

(3) On production to the Federal Court, a cOltificate made under subsection 
(2) in respect of a debtor shall be registered in the Court and when so registered 
has the same effect, and all proceedings may be taken thercon, as if the certificate 
were a judgment obtained in the Court against the debtor for a debt in the amoUllt 
certified plus [page101] interest thereon to the day of payment as provided by the 
statute or statutes refened to in subsection (1) under which the amount is payable 
and, for the purpose of any such proceedings, the certificate shall be deemed to 
be a judgment ofthe COUlt against the debtor for a debt due to Her Majesty, en
forceable in the amoUllt certified plus interest thereon to the day of payment as 
provided by that statute or statutes. 

224. (1) Where the Minister has knowledge or suspects that a person is, or 
will be within one year, liable to make a payment to another person who is liable 
to make a payment under this Act (in this subsection and subsections (1.1) and 
(3) refened to as the "tax debtor"), the Minister may in writing require the person 
to pay forthwith, where the moneys are immediately payable, and in any other 
case as and when the moneys become payable, the moneys otherwise payable to 
the tax debtor in whole or in part to the Receiver General on account of the tax 
debtor's liability under this Act. 

225. (1) Where a person has failed to pay an amount as required by this 
Act, the Minister may give 30 days notice to the person by registered mail ad
dressed to the person's latest known address of the Minister's intention to direct 
that the person's goods and chattels be seized and sold, and, if the person fails to 
make the payment before the expiration of the 30 days, the Minister may issue a 
certificate ofthe failure and direct that the person's goods and chattels be seized. 

225.1 (1) Where a taxpayer is liable for the payment of an amount assessed 
undOl' this Act, other than an amount assessed under subsection 152(4.2), 169(3) 
or 220(3.1), the Minister shall not, for the purpose of collecting the amoUllt, [take 
any collection action] until after the day that is 90 days after the day ofthe mail
ing of the notice of assessment. 



Crown Liability and Proceedings Act, R.S.C. 1985, c. C-50 
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32. Except as otherwise provided in this Act or in any other Act ofParlia
ment, the laws relating to prescription and the limitation of actions in force in a 
province between subject and subject apply to any proceedings by or against the 
Crown in respect of any cause of action arising in that province, and proceedings 
by or against the Crown in respect of a cause of action arising otherwise than in a 
province shall be taken within six years after the cause of action arose. 

British Columbia Limitation Act, R.S.B.C. 1996, c. 266 

1 ... 

3 ... 

9 

"action" includes any proceeding in a court and any exercise 
of a self help remedy; 

(5) Any other action not specifically provided for in this Act or any oth
er Act may not be brought after the expiration of 6 years after the 
date on whieh the right to do so arose. 

(1) On the expiration of a limitation period set by this Act for 
a cause of action to recover any debt, damages or other 
money, or for an accounting in respect of any matter, the 
right and title of the person formerly having the cause of 
action and of a person claiming through the person in re
spect of that matter is, as against the person against whom 
the cause of action fonnerly lay and as against the per
son's successors, extinguished. 

(3) A cause of action, whenever arising, to recover costs on a judgment 
or to recover arrears of interest on plincipal money is extinguished 
by the expiration of the limitation period set by this Act for an action 
between the same parties on the judgment or to recover the principal 
money. 



III. Judicial History 

5 At the Federal Court, Trial Division ( [1999J 3 F.C. 28), the motions judge held that s. 32 of 
the CLP A does not apply to the statutory collection procedures authorized by the Income Tax Act, 
R.S.C. 1985, c. 1 (5th Supp.) ("ITA"). He found both that the collection procedures do not qualifY 
under s. 32 as proceedings in respect of a cause of action, and that the ITA is a eomplete code in it~ 
self that excludes the application of s. 32 . The motions judge also held that the B.C. Lin1itation Act 
does not apply to the Crown's collection of the provineial tax debt under the British Columbia In
come TaxAct, RS.B.C. 1996, c. 215 ("B.C. ITA"). As a result, his conclusion was that neither the 
Crown's collection of the [pagel03J federal nor the provincial tax debt was subject to the limitation 
periods. 

6 The Federal Court of Appeal disagreed and allowed the appeal ([2001J 3 F.C. 449,2001 FCA 
144). Rothstein J.A. decided that the ITA is not a complete code that excludes the application of s. 
32 of the CLP A, and that the statutory collection procedures qualify as proceedings in respect of a 
cause of action under s. 32 . Consequently, the limitation period prescribed by s. 32 applies to the 
statutory collection procedures in the ITA. He held that the relevant limitation provision was s. 3(5) 
of the B.C. Limitation Act. Section 3(5) includes both court proceedings and selfhclp remedics, and 
so applies to both court and statutory collection procedures under the ITA. Owing to this provision, 
the Minister was ban-ed from collecting the federal tax debt six years after the right to do so arose. 
Rothstein J.A. also concluded that s. 3(5) bars the Crown, in its role as collection agent for British 
Columbia under the B.C. ITA, from pursuing the taxpayer's provincial debt. 

IV. Issues 

7 The appeal raises the following issues: 

[page104J 

V. Analysis 

1. (a) Are statutory eolleetion proeeedings under the ITA subjeet to a limitation pe
riod pursuant to s. 32 of the CLPA? This requires the determination of: 

(i) Does the ITA provide for limitation periods for the colleetion of tax debts, 
or otherwise exclude the operation of s. 32 of the CLPA? 

(ii) Is the exercise of a statutory collection power a "proeeeding ... in respect of 
any eause of action" under s. 32? 

(b) If s. 32 is found to apply to the statutory colleetion proeeedings, does the eause of 
action arise in a province or otherwise than in a province? 

2. Does the B.C. Limitation Act apply to statutory collection proceedings undertak
en by the Crown acting as collection agent for the Province of British Columbia 
pursuant to the B.C. ITA? 



A. The Federal Tax Debt 

(1) Is the Federal Tax Debt Subject to Section 32 of the CLPA? 

8 Prior to an analysis of the problem, it is useful to describe the broad collection powers availa-
ble under the ITA. The Minister is authorized to collect tax debts by means of either a court action 
or statutory collection procedures. Section 222 of the ITA provides: 

All taxes, interest, penalties, costs and other amounts payable under this 
Act are debts due to Her Majesty and recoverable as such in the Federal Court or 
any other court of competent jurisdiction or in any other manner provided by this 
Act. 

The various collection mechanisms enumerated in the ITA provide the Minister with an extensive 
range of remedies to recover debts. The Minister may celiify an unpaid tax amount (s. 223(2)) and 
register the certificate in the Federal Court (s. 223(3)), at which point the celiificate is deemed to be 
a judgment of that court. 111e Federal Court can then issue a certificate, notification, or writ evi
dencing the s. 223(2) certificate, which can be used by the Minister to create a charge, lien, priority, 
or other interest on property in any province (ss. 223(5) to 223(8)). Under the garnishment provision 
of s. 224(1), the Minister may require a third party who is indebted to the taxpayer to make pay
ments directly to the Minister. The Minister may also order the seizure and sale of the taxpayer1s 
goods and chattels under s. 225(1). These collection powers cannot be exercised until 90 days after 
the later of the mailing of a notice of assessment or the mailing of a confimlation [page105] or vari
ation ofthe assessment, or until the taxpayds appeal has been finally detennined by the Tax Court 
of Canada (ss. 225.1(1) to 225.1(4)). 

9 The outcome of this appeal narrows to whether the exercise of these collection powers is 
subject to prescription under s. 32 of the CLPA. Section 32 applies limitation periods to proceedings 
brought by or against the Crown in all cases unless Parliament has otherwise provided. The section 
states: 

Except as otherwise provided in this Act or in any other Act of Jl arli ament, 
the laws relating to prescription and the limitation of actions in force in a prov
ince between subject and subject apply to any proceedings by or against the 
Crown in respect of any cause of action arising in that province, and proceedings 
by or against the Crown in respect of a cause of action arising otherwise than in a 
province shall be taken within six years after the cause of action arose. [Empha
sis added.] 

The section applies to the statutory collection procedures if two criteria are met. First, the ITA must 
not otherwise provide for limitation periods with respect to the collection of tax debts. Second, the 
statutory collection procedures must qualify under s. 32 as IIproceedings ... in respect of a cause of 
action". 

10 I agree with the reasons of the Federal Court of Appeal that each ofthe two criteria is met in 
this case, and that s. 32 must apply to the Crown1s exercise of statutory collection powers. 

(a) Does the ITA Otherwise Provide for Prescription? 



11 As a law of general application, s. 32 of the CLPA presumptively applies on a residual basis 
to all Crown proceedings. The breadth of the provision's application can be nanowed only by an 
Act of Parliament that has "otherwise provided", either expressly or impliedly, for limitation peri
ods. It is evident that the ITA does not provide for limitation periods within its collection provisions. 
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12 The noted author E. A. Driedger in Construction o/Statutes (2nd ed. 1983), at p. 87, stated 
that the modem approach to statutory interpretation requires the words of an Act "to be read in their 
entire context and in their grammatical and ordinary sense hannoniously with the scheme ofthe 
Act, the object of the Act, and the intention of Parliament It . These principles have frequently been 
adopted by this Court both generally and in the construction of taxation legislation: see Will-Kare 
Paving & Contracting Ltd. v. Canada, [2000] 1 S.C.R. 915, 2000 SCC 36, at para. 32; 65302 Brit
ish Columbia Ltd. v. Canada, [1999] 3 S.C.R. 804, both in the majority and minority concuning 
reasons, and Stubart Investments Ltd. v. The Queen, [1984] 1 S.C.R. 536, at p. 578. 

13 The assessment provisions of the ITA are clearly stated on prescription. By contrast, the col-
lection provisions of the ITA are silent with respect to prescription. There is no reference in s. 222 
or its accompanying provisions to either the absence or presence of a limitation period. Nonetheless, 
the appellant submits that the ITA has "otherwise provided" for prescription. In the appellant's sub
mission, the ITA constihltes a complete statutory scheme for the collection of taxes, and so silence 
in the legislation indicates Parliament's intent to avoid fettering the Crown's collection powers with 
limitation periods. 

14 There is no authority to support the proposition that the ITA is a complete code that cannot 
be infonned by laws of general application. The ITA does not operate in a legislative vacuum: see 
Will-Kare, supra, at para. 31. See also P. W. Hogg, J. E. Magee and T. Cook, Principles o/Cana
dian Income Tax Law (3rd ed. 1999), at p. 2, where the authors note that the Itlncome Tax Act relies 
implicitly on the general law" . Accordingly, whether a statute or legal principle affects the opera
tion of the ITA must be decided by an analysis of the specific provisions involved. 

15 Absent legislation or judicial support, the appellant nonetheless requests the Court to inter-
pret s. 222 of the ITA as ifit pemlits the collection of tax debts "at any time". It is "a basic principle 
of [page 107] statutory interpretation that the court should not accept an interpretation which re
quires the insertion of extra wording where there is another acceptable interpretation which does not 
require any additional wording": see Friesen v. Canada, [1995] 3 S.C.R. 103, at para. 27. This prin
ciple weighs against accepting the appellant's interpretation. The provision does not include the 
words "at any time", and is capable of a reasonable construction without that insertion. The legisla
tive silence with regard to prescription gives rise to the logical inference that Parliament intended 
for limitation provisions of general application to apply to the Minister's collection powers. 

16 This conclusion is supported by the explicit manner in which the ITA addresses limitation 
periods in its assessment provisions. The Court held in Friesen, supra, at para. 27, that "[r]eading 
extra words into a statutory definition is even less acceptable when the phrases which must be read 
in appear in several other definitions in the same statute". Numerous provisions in the ITA expressly 
stipulate that the Minister may make an assessment "at any time": see ss. 152(4), 152(4.2), 159(3), 



160(2), 160.1(3), 160.2(3), 160.3(2), 160.4(3), and 227(10.1). Parliament has demonstrated a clear 
willingness to address the issue oflimitation periods in the ITA where it sees fit to do so. As Roth
stein J.A. noted at para. 22, "Parliament has put its mind to the limitation question in the Income 
Tax Act and when it intends there to be no limitation period, it has so stated." Accordingly, the un
escapable conclusion is that the plain language used in the collection provisions does not support 
the inference that Parliament intended to exclude the application of limitation provisions to the 
Minister's collection powers. 

17 In finding that the collection provisions implicitly exclude s. 32, the learned motions judge 
appeared to rely predominantly on s. 225.1 of the ITA, which prevents the Minister from initiating 
collection procedures pending objection or appeal of an assessment by the taxpayer. With respect, I 
do not agree that s. 225.1 lends any weight to the appellant's [page 108] argument. The statutory stay 
prescribed by s. 225.1 is directed towards protecting the taxpayer from collection action pending a 
final determination of the validity of his or her assessment. Limitation periods, on the other hand, 
are meant to promote certainty, avoid stale evidence, encourage diligence, and bring repose: see M 
(K.) v. M. (H), [1992] 3 S.C.R. 6, at p. 29, per La Forest J. The rationales outlined above for stays 
and limitation provisions are entirely distinct. I agree with Rothstein J.A. 's conclusion at para. 21: 

The enactment of a statutory stay which specifies when collection action may 
commence, cannot logically support the inference that Parliament considered that 
no limitation period should apply to that collection action. 

18 A purposive analysis of the ITA confinns that the collection provisions do not by implication 
exclude the operation of s. 32. The application oflimitation periods to the collection of tax debts 
does not offend the principles of horizontal and vertical equity that, as Iacobucci J. noted in Symes 
v. Canada, [1993] 4 S.C.R. 695, at p. 738, should in part govem the ITA. The appellant submits that 
applying laws of prescription to tax collection would unfairly alleviate the tax burden of individuals 
who experience fluctuations in income at the expense of those who enjoy a steady stream of in
come. This apparent problem can be averted, however, by the Minister's reasonably diligent exer
cise of debt collection. If a taxpayer does not have the ability to satisfy a tax debt prior to the expi
ration of the limitation period, the Minister can choose from a variety of means to extend the limita
tion period. In Ross v. Canada, [2002] 2 C.T.C. 222, 2002 FCT 401, the Federal Court, Trial Divi
sion, held that the registration of a certificate with the Federal Court in accordance with s. 223(3) of 
the ITA gives rise to a renewal ofthe limitation period. See also MacKinnon v. Canada, [2002] 4 
C.T.C. 48, 2002 FCT 824, where the court found that the taxpayer's aclmowledgement of indebted
ness by way of a hypothecation agreement with the Minister, and his partial payment of the tax 
debt, each served to renew the limitation period. There is no need to exhaustively set out the ways 
in which [page109] the Minister can extend the limitation period, other than to note that there are 
numerous avenues open to the Minister by which renewals may be effected. There is no credible 
basis to support the submission that the laws of prescription will undermine the equitable collection 
of taxes when minimum diligence would have the opposite effect. 

19 The appellant's submission that the rationales for limitation periods militate against their ap-
plication to tax collection camlot be correct. As noted above, limitation provisions are based upon 
what have been described as the certainty, evidentiary, and diligence rationales: see M. (K.), supra, 
at p. 29 . The certainty rationale recognizes that, with the passage of time, an individual "should be 
secure in his reasonable expectation that he wilInot be held to account for ancient obligations": M 
(IC), supra, at p. 29. The evidentiary rationale recognizes the desire to preclude claims where the 



evidence used to support that claim has grown stale. The diligence rationale encourages claimants 
"to act diligently and not 'sleep on their rights'!!: M (K.), supra, at p. 30. 

20 Each of the rationales submitted as applicable to there being no limitation periods affecting 
collection are in fact just the opposite and are directly applicable to the Minister's collection of tax 
debts. If the Minister makes no effort to collect a tax debt for an extended period, at a celiain point a 
taxpayer may reasonably come to expect tllat he or she will not be ealled to account for the liability, 
and may conduct his or her affairs in reliance on that expectation. As well, a limitation period en
eourages tlle Minister to act diligently in pursuing the colleetion oftax debts. In light of the signifi
cant effect that colleetion of tax debts has upon the financial security of Canadian citizens, it is con
trary to the public interest for the depatiment to sleep on its rights in enforcing collection. It is evi
dent that the rationales which [page11 0] justify the existence oflimitation periods apply to the col
leetion of tax debts. 

21 The legislative silence Witll rcgard to prescription in these provisions, interpreted in con-
junetion with the express language used in the ITA's assessment provisions, suppOlis the finding that 
Parliament intended that limitation provisions of general applieation apply to the Minister's collec
tion of tax debts. A purposive interpretation of the statute confil1TIs this conclusion. There was no 
evidencc before the Couli to lend any suppoli to the submission that laws of prescription would 
frustrate the equitable collection oftaxes. Finally, the rationales for limitation periods for the rea
sons given apply directly to the collection of tax debts. 

22 As a result, whcther s. 32 of the CLPA applies to the Minister's statutory collection proce
dures depends entirely upon whether such procedures qualify under s. 32 as "proceedings ... in re
spect of a cause of action". 

(b) Do the Statutory Collection Procedures Qualifo as "Proceedings ... in Re
spect ofa Cause of Action"? 

23 The application of s. 32 is limited to "proceedings by or against the Crown in respect of a 
eause of action". 

24 Interpreted in their grammatical and ordinary sense, these words clearly eneompass the stat
utory colleetion proeedures in the ITA. Although the word "proceeding" is often used in the context 
of an action in couli, its definition is more expansive. The Manitoba Couli of Appeal stated in 
Royce v. MacDonald (Municipality) (1909), 12 W.L.R. 347, at p. 350, that the "word 'proeeeding' 
has a very wide meaning, and includes steps or measures which are not in any way connected with 
actions or suits". In Black's Law Dictionary (6th ed. 1990), at [pageI11] p. 1204, the definition of 
"proeeeding" includes, inter alia, "an act neeessary to bc done in order to obtain a given end; a pre
scribed mode of action for carrying into effect a legal right". 

25 The statutory collection procedures closely resemble various proceedings in couli. Thc reg-
istration of a celiificate in Federal Couli is deemed by s. 223(3) to be a judgment ofthat couli. As 
Rothstein J.A. notes at para. 35: 

A requirement to pay under section 224 (as am. by S.C. 1994, c. 21, s. 101) is 
analogous to a garnishing order issued by a cOUli .... Seizure and sale of chattels 
under subsection 225( 1) is a provision closely parallcl to a writ of execution is
sued by a couli. 



By granting the power to effect the collection of tax debts in this matmer, Parliament has provided 
the Minister with an efficient and expeditious altemative to bringing a court action. However, the 
court and non-court collection procedures are identical in purpose. Both are mechanisms by which 
the Minister is able to enforce the collection of tax debts and thereby carry into effect the legal 
rights of the Crown. It is evident that both kinds of procedures are appropriately eharacterized as 

legal procee1ttP\~~:. ~l ' U'I \. .. ~'" . 
26 The appellant's submission tums on whether these proceedings are undertaken "in respect of 
a cause of action". The words "in respect of' have been held by this COUli to be words of the broad
est scope that convey some link between two subject matters. See Nowegijick v. The Queen, [1983] 
1 S.C.R. 29, at p. 39,per Dickson J. (as he then was): 
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The words "in respect of' at'e, in my opinion, words of the widest possible 
scope. They import such meanings as "in relation to", "with reference to" or "in 
cOlmection with". The phrase !lin respect of' is probably the widest of any ex
pression intended to convey some eonnection between two related subject mat
ters. 

In the context of s. 32, the words "in respect of' require only that the relevant proceedings have 
some connection to. a cause of action. 

27 A "cause of actiontl is only a set of facts that provides the basis for an action in court: see 
Letang v. Cooper, [1964] 2 All E.R. 929 (C.A.), at p. 934; Domco Industries Ltd. v. Mannington 
Mills, Inc. (1990),29 C.P.R. (3d) 481 (F.C.A.), per Iacobucci C.J. (as he then was), at p. 496; and 
Black's Law Dictionary, supra, at p. 221. In this case, s. 222 of the ITA provides that unpaid taxes 
constitute a debt recoverable by means of a court action, subject to the stay of collection action pre
scribed by s. 225.1. As a result, as Rothstein J.A. notes at para. 37, the cause of action here involves 
"the existence of a tax debt atld the expiry ofthe delay period entitling the Minister to take collec
tion action". 

28 In light ofthe above analysis, the ordinary meaning of the phrase "proceedings ... in respect 
of a cause of action" encompasses the statutory collection procedures of the Minister. The exercise 
of the statutory proceedings is entirely dependent upon a set of facts that would support action by 
the Minister, i.e., the existence of a tax debt and the expiry of the delay period presclibed by s. 
225.l. 

29 I now turn to the French version of s. 32, which states: 

Sauf disposition contraire de la presente 10i ou de toute autre 10i federale, 
les regles de droit en matiere de prescription qui, dans une province, regissent les 
rappOlis entre particuliers s'appliquent lors des poursuites auxquel1es l'Etat est 
patiie pour tout fait generateur survenu datlS la province. Lorsque ce demier sur
vient ailleurs que dans une province, la procedure se prescrit pat' six ans. 

; .I' 



30 The words "poursuite", "procedure" and "instance" are all used to render the tenn "pro-
ceedingsH in different contexts. "Procedure H is even used to describe a cause of action, as demon
strated by the wording of s. 32 of the CLPA. This can also be verified in some French publications 
on the translation of English law (see for instance Bouscaren, Greenstein & Cordahi, Les bases du 
droit anglais [page 113] (1981)). It is therefore difficult to consider the definition of a single expres
sion to dctennine the common meaning of the English and French versions of s. 32. Indeed, the leg
islative history of s. 32, begilming with s. 38(2) (R.S.C. 1970, c. 10 (2nd Supp.)) and later s. 39(3) 
(R.S.C. 1985, c. F-7) of the Federal Court Act ("FCA"), which as discussed below were its precur
sors, also denotes both that context matters and that changes in tenninology are not necessarily 
meant to bring about a change in the substantive law. 

31 Ifwe were to confine our analysis to the word Hpoursuite", we would find that generally, in 
Canada, that word excludes non-court procecdings: the tcnn is defined in H. Reid, Dictionnaire de 
droit quebecois et canadien (2nd ed. 2001), in the following way, at p. 425: 

[TRANSLATION] 

1. Court action brought by a person in order to assert his right or obtain a 
sanction against the perpetrator of an offence. E.g.: A creditor's proceed
ings[poursuite] against his debtor. 

But French dictionaries, which are also used in Canada, asclibe a broader definition to ''poursuite''. 
G. Cornu, in Vocabulaire juridique (8th ed. 2000), at p. 654, writes: 

[TRANSLATION] Exercise of a remedy [voie de droit] to compel someone to 
perfonn his obligations or submit to the orders of the law or of the public author
ity. 

Cornu further defines "voie de droit" as follows (at p. 909): 

[TRANSLATION] Means given by the law to citizens to have their rights 
recognized and respected or to defend their interests; generic tenn encompassing 
court action, means (jurisdictional) of redress, executions, administrative re
courses; by ext., any jurisdictional proceeding even initiated by the prosecution. 

Gencral dictionalies such as Le Petit Larousse (2003) definc ''poursuite" as a court proceeding, but 
also as [TRANSLATION] ''[ a]n action by the tax authorities to collect treasury debts", 
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32 It would therefore be difficult to conclude definitively that "poursuite" is more restrictive 
than "proceedings" and that this is detelminative in the context of s. 32. It is then necessary, in this 
case, to conclude that the common meaning of the English and French versions of the provision is 
unclear and that resort to the other rules of statutory interpretation is necessary in order to discern 
Parliament's intent. Applying those rules, construing s. 32 in context, hannoniously with the pur-



pose of the L"LPA, I have concluded that it was meant to include administrative mechanisms that 
enable the Crown to achieve exactly the same result as it would through a fonnal action in court. 

33 At common law, the Crown was not bound by limitation periods unless a federal statute ex-
pressly provided otherwise. On the other hand, the Crown was entitled to the benefit of a limitations 
defence in proceedings brought against it: see D. Sgayias et a1., The Annotated Crown Liability and 
Proceedings Act 1995 (1994), at pp. 135-36, and P. W. Hogg and P. J. Monahan, Liability of the 
Crown (3rd ed. 2000), at p. 71. The purpose of s. 32 is obviously, in the search for equity, to extend 
the same benefit oflaws of prescription to subjects dcfending themselves against proceedings 
brought by the Crown. 

34 A court action brought by the Minister to recover tax debt in this appeal would be subject to 
the limitation provisions in s. 32. It would be incongruous to find that s. 32 of the CLPA was in
tended to apply to the court action but not to the statutory collection procedures that serve the iden
tical purpose. The certainty, evidentiary and diligence rationales that support the application oflim
itation provisions to Crown proceedings apply equally to both the COUlt and non-court proceedings 
at issue here. See Berardinelli v. Ontario Housing Corp., [1979J 1 S.C.R. 275,per Estey J., at p. 
284: 
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When one interpretation can be placed upon a statutory provision which would 
bring about a more workable and practical result, such an interpretation should be 
preferred ifthe words invoked by the Legislature can reasonably bear it .... 

There is no reason to infer that Parliament intended for s. 32's application to tum solely upon the 
teclmicality of whether the relevant proceeding took place in court. To exclude s. 32's application to 
proceedings that are equivalent in purpose and effect to a court action would frustrate the object and 
aim of the provision. 

35 The legislative history of s. 32 of the CLPA supports the inference that Parliament intended 
for its application to extend beyond proceedings in court. Section 38 of the FCA was enacted in 
1971 (R.S.C. 1970, c. 10 (2nd Supp.)), and laterrenumbered as s. 39 ofR.S.C. 1985, e. F-7. Section 
38(2), which was succeeded by s. 39(3), applied limitation provisions to proceedings brought by or 
against the Crown. Section 39 oftlle FCA stated: 

39. (1) Except as expressly provided by any other Act, the laws relating to 
prescription and the limitation of actions in force in any province between sub
ject and subject apply to any proceedings in the Court in respect of any cause of 
action arising in that province. 

(2) A proceeding in the Court in respect of a cause of action ali sing other
wise than in a province shall be taken within six years after the cause of action 
arose. 



(3) Except as expressly provided by any other Act, the laws relating to 
prescription and the limitation of actions referred to in subsections (1) and (2) 
apply to any proceedings brought by or against the Crown. 

Prior to 1992, s. 32 ofthe CLPA (then entitled the Crown Liability Act), applied only to tort actions 
against the Crown. By S.C. 1990, c. 8, ss. 10, and 31, s. 39(3) ofthe FCA was repealed and s. 32 of 
the CLP A was amended to apply to all proceedings in respect of a cause of action brought both by 
and against the Crown. 

36 It is readily apparent, as the Federal Court of Appeal notes at para. 49, that s. 38(2) and later 
s. 39(3) were the predecessors to the CUlTent s. 32 of the CLP A. In detennining the legislative intent 
behind the current wording in s. 32, it is useful to examine the judicial interpretation given to the 
provisions that came before it. In E. H Price Ltd. v. [pagelJ6} The Queen, [1983] 2 F. C. 841, the 
Federal COUl1 of Appeal considered whether s. 38(2) of the FCA applied to the Minister's registra
tion of a certificate under the Excise Tax Act. In obiter, Clement D.J. held at pp. 847-48 that in the 
absence of the limiting words "in the COUl1" that were contained in s. 38(1), "proceedings" under s. 
38(2) were not limited to court proceedings and included the Minister's registration of a certificatc. 
In its subsequent amendment ofs. 32 of the CLPA, Parliament did not include the words "in the 
cOUl111 or words of a similar limiting effect. As Rothstein J.A. found at para. 50, lIit is a fair infer
ence that Parliament, not having done so, meant to adopt the interpretation in E. H Price so that 
'proceedings' in section 32 include all legal processes in respect of a cause of action, whether court 
or otherwise". Although the words "in respect of a cause of action" were not included in s. 39(3), for 
the reasons I have outlined, tl1e inclusion of these words in s. 32 does not have the effect oflimiting 
the provision's application to proceedings in court. 

37 I conclude that the English version best reflects the intent of the legislator. As a result, it 
should be determined which particular limitation period provided by s. 32 applies to these proceed
ings. This depends upon whether the cause of action on the federal tax debt arose in a province or 
otherwise than in a province. 

(2) Does~the Cause of Action Arise in a Province, or Otherwise than in a 
Province? 

38 Section 32 applies provincial limitation laws to proceedings in respect of a cause of action 
arising in a province, and a six-year limitation period to those which arise otherwise than in a prov
ince. The motions judge, at para. 59, would have found that the cause of action arose otherwise than 
in a province. The Court of Appeal applied the provincial limitation provision and so, implicitly at 
least, [page 117] found that the cause of action arose in a province. In this appeal, the matter is of no 
particular consequence, because in either case the limitation period lUns for six years from the date 
upon which tl1e cause of action arose. Nonethelcss, I conclude that the appellant's cause of action 
arose otherwise than in a province, and hence that the six-year limitation period provided by s. 32 
applies. 

39 Tax debts created under the ITA arise pursuant to federal legislation and create rights and 
duties between the federal Crown and residents of Canada or those who have eamed income within 
Canada. The debt may arise fi'om income eamed in a combination of provinces or in a foreign juris
diction. The debt is owed to the federal Crown, which is not located in any par1icular province and 
does not assume a provincial locale in its assessment of taxes. Consequently, on a plain reading of s. 
32, the cause of action in this case arose "otherwise than in a province". 



40 A purposive reading of s. 32 SUppOltS this finding. If the cause of action were found to arise 
in a province, the limitation period applieable to the federal Crown's colleetion of tax debts could 
vary considerably depending upon the province in which the income was eamed and its limitation 
periods. In addition to the administrative difficulties that potentially arise from having to detennine 
the specific portions of tax debts that arise in different provinces, the differential application of lim
itation periods to Canadian taxpayers could impair the equitable collection oftaxes. Disparities 
amongst provincial limitation periods could foreseeably lead to more stringent tax eollection in 
some provinces and more lenient collection in others. TIle COUlt can only presume that in providing 
for a limitation period of six years to apply to proceedings in respect of a cause of action arising 
otherwise than in a province, Parliament intended for limitation provisions to apply unifonnly 
throughout the country with [pageI18] regard to proceedings of the kind at issue in this appeal. 

41 I conclude that the collection proceedings under the ITA are subject to prescription six years 
after the cause of action arose. As noted above, the cause of action in this case comprised the re
spondent's tax debt and the expiry of the 90-day delay period after the mailing of the Notice of As
sessment dated June 17, 1986. As a result, the cause of action arose on Scptember 16, 1986. The 
Minister undertook no action in the six years after that date to effect a renewal of the limitation pe
riod. Consequently, as of September 16, 1992, s. 32 ofthe CLPA barred the Minister from collect
ing the respondent's 1986 federal tax debt. Limitation periods have traditionally been understood to 
bar a creditor's remedy but not his or her right to the underlying debt. In my view, this is a distinc
tion without a difference. For all intents and purposes, the respondent's federal tax debt is extin
guished. 

B. The Provincial Tax Debt 

42 The final issue is whether the Minister, in his or her role as agent of the province of British 
Columbia, is baITed by the B.C. Limitation Act from collecting tax debts arising under the B.C. ITA. 

43 Section 49 of the B.C. ITA provides that s. 222 of the ITA applies for the purposes of the 
B.C. ITA, subject, as per s. 1 (7), to such modifications as the circumstances require to make it ap
plicable to British Columbia. Aceordingly, tax debts arising under the B.C. ITA are debts owed to 
the province. 

44 Section 69 of the B.C. ITA authorizes British Columbia's Minister of Finance and Corporate 
Relations to enter into a collection agreement whereby the federal govemment agrees to collect 
taxes payable under the B.C. ITA and remit those taxes to the provincial govenU1lent. A collection 
agreement of this kind between British Columbia and the Government of Canada has been in place 
since 1962: Memorandum of Agreement, [page119] January 28, 1962. Subsection 1 (1) ofthis 
agreement states as follows: 

Canada, as agent of the Province, will collect for and on behalf of the 
Province the income taxes imposed under the [B.C. ITA] .... [Emphasis added.] 

45 As a result, the provincial govenunent, as principal, has delegated its right to collect tax 
debts to the federal govenunent, its agent. It has long been accepted that the authority, express or 
implied, of every agent is confined within the limits of the powers of his or her principal: see F. M. 
B. Reynolds, Bowstead and Reynolds on Agency (16th ed. 1996), at p. 1] O. Accordingly, in order to 
detennine the collection rights that are delegated to the federal government, it is neeessary to de
tennine the collection rights of the province. 



46 The B.C. Limitation Act govems the law on limitations of actions within British Columbia. 
Section 14(1) ofthe British Columbia Interpretation Act, R. S .B.C. 1996, c. 238, states that unless 
an enactment specifically provides otherwise it is binding on the Govell11nent of British Columbia. 
TIle B.C. Limitation Act does not provide otherwise, and so its provisions apply to proceedings 
brought by and against the provincial govenllnent. 

47 Section 3(5) ofthe B.C. Limitation Act applies a limitation period of six years to actions for 
which prescription is not "specifically provided for" in another Act. Under s. 1 of the B.C. Lim,ita
tion Act, an action is defined as including "any proceeding in a court and any exercise of a selfhelp 
remedy". I agree with both the motions judge and the C0U11 of Appeal that the term "self help rem
edy" encompasses the statutory collection proccdures available under the B.C. ITA. A statutory col
lection procedure is a self help mechanism by which the Minister is able to effect a result that could 
otherwise be achieved only through an action in court. As well, the B.C. ITA does not specifically 
provide for limitation periods in its collection provisions. 

48 Consequently, the province's right to pursue collection proceedings under the B.C. ITA is 
subject to [page120] the limitation period set out in s. 3(5) ofthe B.C. Limitation Act. Moreover, 
pursuant to s. 9(1) of the B.C. Limitation Act, on the expiration of the limitation period, the prov
ince's right and title to the tax debt is extinguished, and pursuant to s. 9(3), the province's right and 
title to interest on the tax debt is extinguished. 

49 As noted above, the federal Crown's right to collect provincial taxes in this case is no greater 
than the right delegated to it by the province. Since thc province's collection rights are subject to 
expiry six years after the underlying cause of action arose, so too are the collection rights of the 
federal Crown as its agent. 

50 TIle cause of action here consisted of the tax debt and the expiry of the delay period allow-
ing collection action to be taken on September 16, 1986. The Minister undertook no action in the six 
years after that date to effect a renewal of the limitation period. Consequently, as of September 16, 
1992, the federal Crown became statute-baned from collecting the provincial tax debt. As well, the 
right and title of any claimant to the respondent's provincial tax debt, and its accrued interest, were 
extinguished on that date. 

VI. Conclusion 

51 For the foregoing reasons, I would dismiss the appeal with costs. 

The reasons ofGonthier and Deschamps JJ. were delivered 
by 

52 DESCHAMPS J.:-- I agree with the reasons of my colleague, Justice Major, except on one 
point. 

53 In determining where the cause of action arises under s. 32 of the Crown Liability and Pro-
ceedings Act, R.S.C. 1985, c. C-50, Major J. focusscs on the location of the federal govenllnent. 
The conclusion that the cause of action arises "otherwise than in a province" is, in my view, inap
propriate in two ways. First, it emphasizes the residence of the creditor instead of relying on the 
co11llecting factors of the cause of action and second, it means that the federal [page 121] govern
ment is not located anywhere in Canada or, as the French version of s. 32 reads, the federal gov-



ermnent would be located "ailleurs que dans une province". COlmnon sense, rather, would dictate 
that the federal Crown is located in every province and not "otherwise than in a province" . 

54 The eause of action concept is more readily understood in negligence cases. Here, however, 
the claim has a statutory foundation. It may be eharaeterized as a right in personam, i.e. the right of 
the Crown against the taxpayer. This Court, in Williams v. Canada, [1992] 1 S.C.R. 877, dealt with 
a similar problem in a case coneerned with a tax exemption. Although the residence criterion was 
modified in favour of a test encompassing a11 eonnecting factors, the situs analysis was upheld to 
detel1nine the location of the debt. This concept is also used in private international law in order to 
detcrnline wherc enforcement ofa claim can be pursued: J.-G. Castel and J. Walker, Canadian 
Conflict of Laws (5th ed. (loose-Ieat)), at para. 22.2. 

55 Applying the conneeting factors test used in Williams, the factors would be the respondent's 
residence, his place of employment and the place where his income was received. All of these fac
tors point to British Columbia. The British Columbia six-year limitation period should apply. 

56 Since the federal government is, by virtue of its agreement with all of the provinces (except 
Quebec), responsible for collecting all provincial income taxes, it is sensible to bind its federal tax 
claim to the limits available on the provincial one. Efficiency is thus preserved by invoking one 
limitation for both the federal and provincial income tax debts arising in each province, other than 
Quebec. 
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A plant operated by the respondents discharged a quantity of chlorine into the adjacent waters, kill
ing a number of fish. This incident occUlTed during a power outage at the plant, which resulted from 
a power line being struck by a tree. 111e respondents reported the discharge to the authorities and an 
investigation followed. Five months after the discharge, a fishery officer swore an infonnation and 
obtained a warrant to search the plant for a range of documents. He later obtained an order for a 
new warrant to reseize several items which had been returned and which were relevant to the inves
tigation. The rcspondents were charged with offences under the Fisheries Act and the Waste Man
agement Act. They subsequently brought a motion to quash the warrants, alleging that s. 487(1) of 



the Criminal Code, which provides for the issuance of search warrants pertaining to "evidence with 
respect to the commission of an offence", had been exceeded. The chambers judge ruled that the 
documents seized pertaining to the issue of due diligence were not documents with respect to the 
commission of this paliicular offencc and quashed both warrants. The Court of Appeal, in a majori
ty decision, upheld the ruling. 

Hcld: The appeal should be allowed. 

Statutory provisions should be read to give the words their most obvious ordinary meaning which 
accords with the context and purpose of the enactment in which they occur. On a plain reading, the 
phrase "evidence with respect to the commission of an offence" is a broad statement, encompassing 
all materials which might shed light on the circumstances of an event which appears to constitute an 
offence. Anything relevant or rationally cOlmected to the incident under investigation, the parties 
involved, and their potential culpability falls within the scope of the WalTant. It can be assumed that 
Parliament chose not to limit s. 487(1) to evidence establishing an element of the Crown's prima 
facie case. To conclude otherwise would effectively delete the plu'ase "with respect to" from the 
section. While s. 487(1) is broad enough to authorize the search in question even absent tIns plu'ase, 
the inclusion ofthese words plainly supports the validity of these warrants. Although s. 487(1) is 
part ofthe Criminal Code, and may occasion significant invasions of privacy, the public interest 
requires prompt and thorough investigation of potential offences. It is with respect to that interest 
that all relevant infonnation and evidence should bc located and preserved as soon as possible. This 
interpretation accords with the purposes underlying the Criminal Code and the demands of a fair 
and expeditious administration of justice. Furthermore, denying the Crown the ability to gather evi
dence in anticipation of a defence would have serious consequences on the functioning of our jus
tice system. While the broad powers contained in s. 487(1) do not authorize investigative fishing 
expeditions, nor do they diminish the proper privacy interests of individuals or corporations, in this 
case the specific tenns of the Warrallt were not at issue, as the respondents challenged only the un
derlying authority to grant Warrallts for the purpose of investigating the presence of negligence. 
Both a plain reading of the rclevant section and consideration of the role and obligations of state 
investigators support the conclusion that s. 487(1) authorized the granting ofthe wan'ants in ques
tion. 
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The judgment of the Court was delivered by 

1 MAJOR J.:-- This appeal raises the question of whether search wan-ants issued under s. 
487(1)(b) of the Criminal Code, RS.C., 1985, c. C-46, authorize investigators to search for atld 
seize evidence of negligence in the investigation of strict liability offences. At the conclusion of ar
gument the question was atlswered in the affinnative and the appeal was allowed with reasons to 
follow. 

I. Facts 

2 On October 13, 1994 a chlor-alkali plant operated by the respondents (collectively refen'ed to 
as flCanadianOxyt!) in North Vancouver, British Columbia diseharged a quantity of chlorine into the 
waters of BUlTard Inlet, killing a number of fish. This incident oeeulTed during a three atld a half 
hour power outage at the plant, as a result of one of two B.C. Hydro 60 kv power lines servicing the 
plant being struck by a tree, 

3 The company reported the discharge to the authorities and an investigation by the Depaliment 
of Fisheries and Oceans followed. Fishery Officer Robert Tompkins went to the plant that night, 
spoke with the Plant Chemist, and seized a number of documents. He also seized samples of dead 
fish recovered in the vicinity of the plant by the Harbour Master's patrol vessel. He advised the 
Platlt Manager that he had reasonable grounds to believe that atl offence had been committed under 
the Fisheries Act, R.S.C., 1985, c. F-14. 



4 Over a short time Tompkins made three further visits to the plant, formally interviewed the 
Plant Chemist, was shown the valve which the company had identified as the cause ofthe discharge 
and was provided with ce11ain documents. His request to interview additional employees was re
fused. 

5 Tompkins subsequently made a written request to CanadianOxy's counsel for additional tech-
nical infonnation believed relevant for Enviromnent Canada's Pollution Abatement Division to as
sess whether the discharge had been preventable. Only a few of these questions were answered. 

6 On March 16, 1995, five months after the discharge, Tompkins swore an infonnation and ob-
tained a wan'ant to search the respondents' plant for a range of documents relating to process rec
ords, plant maintenance, employee training, discipline, and general plant operations. In the infor
mation, Tompkins described the reasons for seeking this infonnation: 

The business records , .. are required to establish and prove that CanadianOxy 
Chemicals Ltd .... operate a chlor-alkali plant that discharges effluent to the wa
ters of Burrard Inlet near North Vancouver, B.c., that the release of effluent with 
a chlorine concentration exceeding 10 ppm, which I know would be acutely le
thal to fish, occurred on October 13, 1994, and that the company could have tak
en additional reasonable measures to prevent the release of a deleterious sub
stancc into water frequcnted by fish .... 

... I have reasonable grounds to believe that correspondence had been generated 
by company personnel in January 1994, and that maintenance was performed in 
March 1994, and again in October 1994, and that the company conducted their 
own investigation, prepared reports, and provided information regarding the in
cident until February 1995 .... 

It is necessary to examine effluent discharge records, effluent water quality sam
pling and analysis records, mechanical and instrument maintenance records, en
viromnental control records, instrument calibration records and flow rate calcula
tion records covering an extended period of time before and after October 13, 
1994. This will .. , pennit analysis of the maintenance programs unde11aken by 
CanadianOxy Chemicals Ltd. 

It is necessary to examine company persomlel records coveling the period be
tween January 1, 1994 and February 28, 1995 .. ' to detennine if any company 
employees have been disciplined in any manner as a result of this incident.. .. 

7 The warrant was executed on March 17, 1995. In total 139 items were seized pursuant to the 
warrant, and 73 additional items were seized under the investigators' lmderstanding of the "plain 
view!! doctrine. Following the search, Tompkins leamed by coincidence of an adverse ruling by a 
Blitish Columbia Provincial C0U11 judge on the validity of a similar seizure in an U11related case. As 
a result, he sought legal advice with respect to a number of the items taken. 

8 On Apri126, 1995, Tompkins made two applications to a Justice of the Peace, one for an or-
der to retum the documents which had been improperly seized under the first warrant, and the se-



cond for a new wan'ant to re-seize 13 ofthe items returned which were relevant to the investigation. 
These orders were granted and executed the same day. 

9 On June 15, 1995 the respondents were charged with: 

(a) depositing, or permitting the deposit, of a deleterious substance in waters 
fi'equented by fish, contrary to ss. 36(3) and 40(2) of the Fisheries Act; and 

(b) introducing, or causing or allowing the introduction of waste into the en
vironment, contrary to ss. 3(1.1) and 34(3) of the Waste Management Act, 
S.B.C. 1982, c. 41 (now R.S.B.C. 1996, c. 482). 

10 The respondents subsequently brought a motion to quash the warrants alleging that s. 487(1) 
of the Criminal Code had been exceeded. The wan'ants were broad enough to authorize a search for 
evidence of negligence which if found would negate a defence of due diligence. 

II. Judicial History 
A. British Columbia Supreme Court (1996), 138 D.L.R. (4th) 104 

11 Sigurdson J. felt bound by Re Domtar Ine. (1995), 18 C.E.L.R. (N.S.) 106 (RC.S.C.), which 
held that as. 487 warrant could not be used to search for and seize evidence of negligence going to 
the defence of due diligence. As a result, he ruled that the documents seized pertaining to the issue 
of due diligence were not documents with respect to the commission of this paliicular offence and 
quashed both warrants. 

B. British Columbia COUli of Appeal (1997), 145 D.L.R. (4th) 427 

12 In dismissing the appeal, Goldie J.A. (Carrothers J.A. concurring) held that the appellant had 
failed to demonstrate on any reasonable construction that s. 487(1 )(b) authorizes the issuance of a 
warrant that includes a seareh for evidence with respect to due diligence in a regulatory offence. In 
dissent, Southin J.A. concluded that a warrant can issue upon proper evidence to seareh for and 
seize things relating to the question of due diligenee. 

III. Analysis 

13 At issue is whether search warrants issued pursuant to s. 487(1) of the Criminal Code are 
limited only to evidenee relevant to an element of the offence which is part of the Crown's prima 
facie case, or whether such warrants encompass evidence that may relate to potential defences, such 
as due diligence, which mayor may not be raised at the trial. The relevant section of the Code pro
vides: 

487. (1) A justice who is satisfied by information on oath in Fonn 1 that 
there are reasonable grounds to believe that there is in a building, receptacle or 
place 

(b) anything that there are reasonable grounds to believe will afford evidence 
with respect to the commission of an offence, or will reveal the wherea-



bouts of a person who is believed to have committed an offence, against 
this Act or any other Act of Parliament, 

may at any time issue a walTant under his hand authorizing a person named 
therein or a peace officer 

(d) to search the building, receptacle or place for any such thing and to seize it 
... [Emphasis added.] 

14 Statutory provisions should be read to give the words their most obvious ordinary meaning 
which accords with the context and purpose of the enactment in which they occur; Rizzo & Rizzo 
Shoes Ltd. eRe), [1998] 1 S.C.R. 27, at paras. 21"22. It is only when genuine ambiguity arises be
tween two or more plausible readings, each equally in accordance with the intentions ofthe statute, 
that the courts need to res0l1 to external interpretive aids. In our opinion there is no such ambiguity !. 

in s. 487(1). .t 

A. The OrdinaryM;~il:hlg otthe Words . 

15 On a plain reading, the phrase lIevidence with respect to the cOlmnission of an offence" is a 
broad statement, encompassing all materials which might shed light on the circumstances of an 
event which appears to constitute an offence. The natural and ordinary meaning of this phrase is that 
anything relevant or rationally connected to the incident under investigation, the pal1ies involved, 
and their potential culpability falls within the scope of the WalTant. 

16 This reading is supp0l1ed by Dickson l.'s interpretation of almost identicallal1guage in 
Nowegijick v. The Queen, [1983J 1 S.C.R. 29, at p. 39: 

The words lIin respect ofll are, in my opinion, words of the widest possible 
scope. They imp0l1 such meanings as lIin relation toll, IIwith reference to" or "in 
connection with II • The phrase "in respect of" is probably the widest of any ex
pression intended to convey some cOlU1ection between two related subject mat
ters. [Emphasis added. J 

17 We can assume that Parliament chose not to limit s. 487(1) to evidence establishing an ele-
ment of the Crown's prima facie case. To conclude otherwise would effectively delete the phrase 
"with respect toll from the section. While s. 487(1) is broad enough to authorize the search in ques
tion even absent this phrase, the inclusion of these words plainly supp0l1s the validity ofthese war
rants. 

18 The respondents urged that s. 487(1) be given a restrictive reading in accordal1ce with the 
principle that an ambiguous penal' statute should be interpreted in a mamler most favourable to an 
accused: see R. v. McIntosh, [1995] 1 S.C.R. 686, at para. 39. That argument was rejected as, in our 
opinion, this section is neither ambiguous, nor the type of penal provisions to which the rule should 
apply. Instead, s. 487 should be given a liberal and purposive interpretation; hlterpretation Act, 
R.S.C., 1985, c. 1-21, s. 12. 



19 While s. 487(1) is part ofthe Criminal Code, and may occasion significant invasions ofpri
vacy, the publie interest requircs prompt and thorough investigation of potential offenees. It is with 
respect to that interest that all relevant infonnation and evidence should be loeated and preserved as 
soon as possible. This interpretation accords with the purposes underlying the Criminal Code and 
the demands of a fair and expeditious administration of justice. 

B. Purpose ofthe Search Warrant Provisions of the Criminal Code 

20 A primary, though not exelusive, purpose of the Criminal Code, and penal statutes in gen-
eral, is to promote a safe, peaeeful and honest society, This is achieved by providing guidelines 
prohibiting unaeceptable conduct, and providing for the just prosecution and punishment of those 
who transgress these nonns. The prompt and comprehensive investigation of potential offences is 
essential to fulfilling that purpose. The point of the investigative phase is to gather all the relevant 
evidence in order to allow a responsible and infonned decision to be made as to whether charges 
should be laid. 

21 At the investigative stage the authorities are charged with detennining the following: What 
happened? Who did it? Is the conduct criminally culpable behaviour? Search wan-ants are a staple 
investigative tool for answering those questions, and the section authorizing their issuance must be 
interpreted in that light. 

22 The purpose of s. 487(1) is to allow the investigators to unearth and preserve as much rele-
vant evidence as possible. To ensure that the authorities are able to perform their appointed func
tions properly they should be able to locate, examine and preserve all the evidence relevant to 
cvents which may have given rise to criminal liability. It is not the role ofthe police to investigate 
and decide whether the essential elements of an offence are made out - that decision is the role of 
the courts. The function of the police, and other peace officers, is to investigate incidents which 
might be criminal, make a conscientious and informed decision as to whether charges should be 
laid, and then present the full and unadulterated facts to the prosecut0l1al authorities. To that end an 
unnecessary and restrictive interpretation of s. 487(1) defeats its purpose. See Re Church of Scien
tology and the Queen (No.6) (1987), 31 C.C.C. (3d) 449, p. 475: 

Police work should not be frustrated by the metieulous examination of 
facts and law that is appropriate to a trial process .... There may be serious ques
tions oflaw as to whether what is asserted amounts to a criminal offence .... 
However, these issues can hardly be detennined before the Crown has mar
shalled its evidence and is in a position to proceed with the prosecution. 

23 Moreover, extrinsic factors such as the accused's motive or the failure to exercise due dili
gence are often relevant to determining whether the event which triggered the investigation in the 
first place is criminally culpable. Evcryone, including accused persons, who lacks the means of ob
taining and preserving evidenee prior to trial has an interest in seeing that these facts are brought to 
light. It would be undesirable if a nanow reading of s. 487(1) resulted in either inculpatory or ex
culpatory evidence being lost because of the investigators' inability to secure it. See R. v. StOlTey, 
[1990J 1 S.C.R. 241, per Cory J., atp.254: 

The essential role of the police is to investigate crimes. That role and function 
can and should continue after they have made a lawful an-est. The continued in-



vestigation will benefit society as a whole and not infrequently the arrested per
son. It is in the interest of the innocent arrested person that the investigation con
tinue so that he or she may be cleared of the charges as quickly as possible. 

24 It is important that an investigation unearth as much evidence as possible. It is antithetical to 
our system of justice to proceed on the basis that the police, and other authorities, should only 
search for evidence which incriminates their chosen suspect. Such prosecutorial "tUlmel vision" 
would not be appropriate: see TIle Commission on Proceedings Involving Guy Paul Morin: Report, 
vol. 1 (1998), per the Honourable F. Kaufinan at pp. 479-82. 

25 In Nelles v. Ontario, [1989] 2 S.C.R. 170, Lamer J. (later C.J.C.) stated for the majority that: 

Traditionally the Crown Attomey has been described as a "minister of justice" 
and "ought to regard himself as part of the COUlt rather than as an advocate ll

• 

(Morris Malming, IIAbuse of Power by Crown Attomeys", [1979] L.S.D.C. Lec
tures 571, at p. 580, quoting Henry Bull, Q.C.) As regards the proper role of the 
Crown Attorney, perhaps no more often quoted statement is that of Rand J. in 
Boucher v. The Queen, [1955] S.C.R. 16, at pp. 23-24: 

It cannot be over-emphasized that the purpose of a criminal prosecu
tion is not to obtain a conviction, it is to lay before ajury what the Crown 
considers to be credible evidence relevant to what is alleged to be a crime. 
Counsel have a duty to see that all available legal proof of the facts is pre
sented: it should be done firmly alld pressed to its legitimate strength but it 
must also be done fairly. The role of prosecutor excludes any notion of 
whming or losing; his function is a matter of public duty thall which in civ
illife there Call be none charged with greater personal responsibility. 

26 The majority of the British Columbia Court of Appeal found that the word "commissionll in 
s. 487(1) restricted its application to evidence that the accused had done those acts, or allowed those 
omissions, which constitute the elements of the offence. The criminal justice system is not solely 
concemed with whether a prima facie case Call be made out against an accused, but whether he or 
she is ultimately guilty. The dissenting reasons of Southin J .A. are persuasive on both the purpose 
and mealling of s. 487(1). At para. 63 she stated: 

... I would translate the words in issue to mean "touching upon whether a breach 
of the law involving a penal sallction has occurred". Whether or not there can be 
said to have been such a breach depends upon whether there can be a penal sanc
tion and there can be no sanction without a conviction. 

27 In addition, as pointed out by the intervener Attomey General of Ontario, denying the 
Crown the ability to gather evidence in anticipation of a defence would have serious consequences 
on the functioning of our justice system. In order to be fair, the criminal process must "enable the 
trier of fact to 'get at the tmth and properly and fairly dispose of the case' while at the same time 
providing the accused with the opportunity to make a full defence"; R. v. Levogiannis, [1993] 4 
S.C.R. 475, at p. 486. TIlis reciprocal faimess demallds that the Crown be able to fairly seek and 
obtain evidence rebutting the accused's defences. Ifthe respondents' submission on the interpreta
tion of s. 487(1) were accepted, a search warrant would never be available for this purpose. This 



narrow interpretation would n:ustrate the basic imperative oftrial faimess and the search for truth in 
the criminal process. 

C. Privacy Concerns 

28 There is no doubt that search warrants are highly intrusive, and that an investigation bearing 
on the issue of due diligence could, as Shaw J. pointed out in Re Domtar, supra, at p. 119, Itentail a 
detailed inquiry into the affairs of a corporation over a period of several years". TIns Court has en
dorsed the importance of privacy and the need to constrain search powers within reasonable limits: 
Hunter v. Southam Inc., [1984] 2 S.C.R. ]45; Descoteaux v. Mierzwinsld, [1982] 1 S.c.R. 860, at p. 
889; Thomson Newspapers Ltd. v. Canada (Director of Research and Investigation, Restrictive 
Trade Practices Commission), [1990] 1 S.C.R. 425, at pp. 520-22; Baron v. Canada, [1993] 1 
S.C.R. 416, at pp. 436-37. 

29 The broad powers contained in s. 487(1) do not authorize investigative fishing expeditions, 
nor do they dimi1nsh the proper privacy interests of individuals or corporations. Thls is particularly 
true with respect to personnel records which may contain a great deal of highly personal infor
mation unrelated to the investigation at hand. Judges and magistrates should continue to apply the 
standards and safeguards which protect privacy from unjustified searches and seizures. 

30 In this case, however, the specific tenns of the warrant were not at issue, as the respondents 
challenged only the underlying authority to grant warrants for the purpose of investigating the 
presence of negligence. In our opinion both a plain reading of the relevant section and consideration 
of the role and obligations of state investigators support the conclusion that s. 487(1) authorized the 
granting ofthe warrants at issue. 

IV. Disposition 

31 The appeal is allowed, without costs, as agreed by counseL 
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This was an appeal fi'om a judgment which detem1ined that the appellant was not entitled to the 
no-fault benefits under his automobile insurance policy. The appellant was the named insured under 
the policy and the deceased, his daughter, was engaged in her employment when the accident oc
curred. The appellant submitted that he was entitled to both the death benefit and the funeral bene
fits prescribed in the policy because the workers' compensation exclusion in the policy did not ex-



clude entitlement to no-fault benefits when the insured person died as a result oftlle aeeident. The 
motions judge rejected the submission. 

HELD: Appeal dismissed. In the ease of a fatal aecident, section 20 of the No-Fault Benefits Regu
lation under the Insurance Act provided that if an insured person, at the time of an accident, was 
entitled to workers compensation benefits, no-fault benefits would not be paid either to the insured 
person in cases of personal injury, or in respect of that person if the insured person died. 

Statutes, Regulations and Rules Cited: 

Insurance Act, R.S.O. 1990, c. 1-8. 
No-Fault Benefits Regulation 672/90, ss. 10, 11(2)(d), 20, 21. 

Counsel: 

Gloria Balaban, for the appellant. 
Lawrence M. Foy, for the respondent. 

The judgment of the Court was delivered by 

1 OSBORNE J.A.:-- This appeal requires the eourt to detennine the scope ofthe workers' 
eompensation exclusion in the no-fault section ofthe appellant's automobile insurance policy. This 
exclusion relieves an automobile insurer from any obligation to pay no-fault benefits in respect of a 
person who is entitled to receive workers' compensation benefits as a consequence of a motor vehi
cle accident. In particular, this appeal raises the issue of the application of the workers' compensa
tion exclusion where a dependent of the named insured is killed. In this ease, the appellant was the 
named insured and the deeeased, his daughter, was engaged in her employment when the accident 
oecuned. The appellant contends that he is entitled to be paid both the death benefit and the funeral 
benefits prescribed by his automobile insuranee policy because, in the appellant's submission, the 
workers' compensation exclusion in his policy does not exclude his entitlement to these no-fault 
benefits when the insured person dies as a result of the accident. The motion's judge, O'Brien l, re
jeeted this submission. He held tllat the workers' compensation exclusion applied and that the ap
pellant was not entitled to no-fault benefits set out in the appellant's automobile insurance policy. 

THE FACTS 

2 The facts are agreed upon and can be dealt with in smmnary fonn. On August 5, 1992 the 
appellant's daughter was killed in a motor vehicle accident when she was directing traffic at a con
struction site, as an employee of a construction company. The driver of the motor vehicle that struck 
her was also engaged in the course of his employment at the time of the accident. Both he and the 
deceased were employed by employers eovered by Schedule 1 of the Workers' Compensation Act, 
R.S.O. 1990, c. W.11. 

3 The deceased lived at home and was a dependent of the appellant for purposes of the auto-
mobile insurance policy issued by the respondent AXA Insurance to the appellant. The appellant's 
policy included a provision for tlle payment of funeral expenses to a maximum of $7,500 and a 
death benefit of $20,000 on a no-fault basis in respect of his daughter's death. When the appellant 



submitted a claim for these benefits, the insurer denied his claim. Its denial was based upon the fact 
that the deceased was entitled to workers' compensation benefits in that she worked for a Workers' 
Compensation Schedule 1 employer and she was engaged within the scope and course of her em
ployment at the time ofthe accident. The deceased was an "insured person" for purposes of tlle 
no-fault benefit provisions ofthe appellant's policy. 

4 Following the insurer's denial, the appellant applied for mediation to the Ontatio Insurance 
COlmnission pursuant to the provisions of the Insurance Act, R.S.O. 1990, c. l,8. After detennining 
the positions of the patties, the mediator concluded that "mediation would fail." 

5 Once it was detennined that mediation would not work, the appellant made application under 
Rule 14.05 for a declaration that he was entitled to payment of$27,500 (death benefit $20,000, fu
neral benefit $7,500) under the no-fault benefit provisions of his automobile insurance policy. The 
application came before O'Brien J. who dismissed it. It is from that order that the appellant appeals. 

ANALYSIS 

6 The insurer's denial was based upon its interpretation of s. 20 of Part VII of the "No-Fault 
Benefit Schedule" of Ontario Regulation 672/90 of the InsuratlCe Act, R.S.O. 1990, c. 1.8. I set out 
below s. 20 as well as ss. 10, 11(2)(d) and 21 of Regulation 672/90. 

Funeral Expenses 

10. The insurer will pay with respect to each insured person who dies as a re
sult of an accident funeral expenses incurred up to $3,000 if Optional Ben
efit 1 has not been purchased, and up to $7,500 if it has been purchased. 

Death Benefits 

11.(2) If, as a result of an accident, an insured person dies within the bene
fit peliod set out in subsection (3), the insurer will pay with respect to the 
insured person, if Optional Benefit 1 has been purchased, 

(d) if, at the time of the accident, the deceased was a dependant, 
$20,000, 

(i) to the person upon whom the deceased was dependent or, if 
that person is dead, to the surviving spouse of that person if 
the surviving spouse was the deceased's primary caregiver. 

Effect of Workers' Compensation Benefits 

20. The insurer will not pay benefits under this Schedule in respect of any in
sured person who, as a result of an accident, is entitled to reccive benefits 
under any workers' compensation law or plan. 



Interim Payments 

21.(1) Despite seetion 20, the insurer will pay full benefits under this 
Sehedule to a person deseribed in that seetion until the resolution of any 
aetion brought by the person in any eourt to reeover for personal injuries 
resulting from the aecident under whieh the workers' eompensation claim 
arose or until the person receives payments under a workers' compensation 
law or plan if, 

(a) the person makes an assignment to the insurer of any benefits under 
any workers' eompensation law or plan to which he or she is or may 
become entitled as a result ofthe aecident; 

(b) the administrator or board responsible for the administration of the 
workers' compensation law or plan approves the assigrunent. 

7 Seetions 10 and 11 of Regulation 672/90 provide that upon the death of an insured person the 
insurer will pay funeral expenses (s. 10) and a death benefit (s. 11(2)(d)(i). As I have said, the de
ceased was an insured person for purposes of the application of ss. 10 and 11. 

S Section 20 of Regulation 672, set out above, is in Part VII of Rcgulation 672 which carries 
thc general title, "Workers' Compensation" and the sub-title, "Effect of Workers' Compensation 
Benefits." The appellant's broad submission is that the language of s. 20 carulOt be interpreted to 
apply to an insurcd pcrson who is dcceased. In particular, the appellant submits that an insured per
son who dies as a result of an automobile accident is not entitled to receive benefits. Rathcr, the 
pcrson who is entitled to receive benefits, is "the person upon whom the deceased was dependent", 
that is the appellant. Thus, the appellant contends that the s. 20 workers' compensation exclusion 
does not apply when there is a fatality as occulTed here. 

9 Section 20 reflects the general policy of the Legislature that in cases where an insured person 
is entitled to receive workers' compensation benefits, the workers' compensation plan, not the au
tomobile insurance policy, must be looked to as a the source of payment of any no-fault benefits to 
which the claimant may be entitled. The question to be answered is whether its language extends the 
ambit ofthe exclusion to cases where the insured person is killed . 

. ""'1::.~::..""...--~.-- -

10 Comparing the language of ss. 20 and 21 of the Regulation is, I think, helpful in detemlining 
the scope of the s. 20 exclusion. Section 21, which has nothing directly to do Wittl this case, applies 
by its clear tenns only to automobile accidents giving rise to personal injuries, not fatalities. In that 
context, it sets out a scheme for intelim payments lito a person". By contrast, s. 20's language is 
more general. It does not refer to payment to a person but rather to the payment of benefits "in re
spect of any insured person." In my opinion, had the Legislature intended that the workers' com
pensation exclusion would apply only in circumstances where there was a personal injury as op
posed to a death, tlle language used in s. 20 would have clearly said so in tenns generally similar to 
the language used in s. 21, which as I have noted applies only to personal injury situations. The 
words "in respect or' in s. 20 are words of wide scope. See Nowegijick v. The Queen (1983), 144 
D.L.R. (3d) 193 at 200 (S.C.C.). The words in s. 20 " ... entitled to receive benefits," are descliptive 
in the sense that they identify an insured person who is entitled to receive workers' compensation 
benefits at the time of the accident. That entitlement, for purposes of the section, would exist if the 
insured person is injured or killed as a result ofthe accident. Thus, it seems to me that the Legisla-



ture recognized that s. 20, unlike s. 21, would apply to accidents resulting in either personal injudes J 
or death. 

11 In my opinion, in a fatal accident context, s. 20 provides that if an insured person at the time 
of an accident is entitled to workers' compensation benefits, no-fault benefits under the Schedule 
will not be paid either to the insured person, in cases of personal injury, or "in respect of' that per
son, if the insured person dies. hl my view, benefits payable or not payable "in respect of any in
sured person" as set out in s. 20, covers both personal injury and fatal accident situations. 

12 It seems to me that the threshold question to be answered when the application of s. 20 is 
considered is whether the insured person at the time of the accident is entitled to workers' compen
sation benefits. In this case the deceased, who was an insured person, was entitled to workers' com
pensation benefits at the time of the accidcnt and it is clear to me that the workers' compensation 
exclusion applies. In my opinion, this interpretation of s. 20 does not expand the exclusion; it does 
no more than give effect to the language of thc section in a way 1hat is consistent with the section's 
purpose. 

13 TIle Ontario Insurance Commission (Mr. Guy Jones, Arbitrator) reached a different conclu
sion in Lupien v. General Accident Assurance Co. of Canada, December 28, 1995. In that case, the 
Arbitrator concluded that the "insured person" was the deceased and because a deceased person 
could not receive no-fault benefits, the s. 20 exclusion did not apply. Thus, the Arbitrator held that 
the applicants were entitled to the no-fault benefits that they claimed. In my view, the Arbitrator's 
interpretation of s. 20 is too narrow. It does not take into proper account the broad language of the 
section, having regard to its clear purpose. 

14 My analysis ofthe meaning to be given to s. 20 of Regulation 672 leads to a result that is 
consistent with the decision of Turnbull J. in Daigle v. Markel hlsurance Co. of Canada (1991), 116 
N.B.R. (2d) 403 (Q.B.). That cOUli in Daigle concluded that because the deceased was entitled to 
workers' compensation benefits, his common law spouse could not recover no-fault benefits undcr 
the New Bmnswick auto policy. The workers' compensation exclusion contained in the New 
Bmnswick policy is worded differently fi'om the workers' compensation exclusion in the relevant 
Ontario policy, however, in substa11ce the two exclusions are similar. 

15 The appellant also submits that the payment of funeral and budal expenses under s. 35(9) of 
the Workers' Compensation Act is not the payment of a benefit for purposes of s. 20 (which refers 
to the entitlement to receive "benefits" under any workers' compensation plan) but rather the pay
ment of an expense. I see no merit in this submission. The commitment to pay an expense incurred 
is a benefit to the recipient ofthe payment. Moreover, Part VI of the Regulation 672, titled "Option
al Benefits!!, [emphasis added] includes both fimeral expenses and death benefits as pali of the op
tional benefits package. 

CONCLUSION 

16 For these reasons, I think the motions judge was correct in concluding tllat the respondent 
insurer is not required to pay the benefits claimed. I would, therefore, dismiss the appeal with costs. 

OSBORNE J.A. 
McMUR1RY C.J.O. -- I agree. 
CHARRON l.A. -- I agree. 
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The judgment of the Court was delivered by 

1 ABELLA J.A.:-- The issue in this appeal is whether a claim for bad faith damages arising out 
of an insurer's tennination of no-fault accident benefits is subject to the two-year limitation period 
set out in s. 281(5) ofthe Insurance Act, R.S.O. 1990, c. 1.8, as amended. l 

2 The appellant, Evelyn Arsenault, was injured in a motor vehicle accident on May 1, 1993. 
She was 54 years old at the time of the accident, and had been employed as a receptionist/secretary 
at a medical centre. 

3 The insurer responsible for the payment of her statutory accident benefits was Dumfries Mu-
tual Insurance Company. Pursuant to its obligations as set out in the Statutory Benefits Schedule -
Accidents Before January 1, 1994,2 the insurer paid weekly benefits of $405.52 to Ms. Arsenault 
until September 30, 1995. 

4 Early in 1994, Ms. Arsenault's family doctor suggested that she could probably work 
part-time by the end of February, 1994. On her return from a two-week holiday in Florida, Ms. Ar
senault infonned her rehabilitation counsellor that her condition had deteriorated due to depression. 
Consequently, the insurer ananged for a medical assessment in April, 1994, the result of which was 
a diagnosis that maximum medical recovery - and a retum to part-time employment - would be pos
sible with the assistance of anti-depressant medication and, if desired, psychiatric assistance. 

5 Accordingly, anangements were made for Ms. Arsenault to begin working two hours daily 
with her fonner employer starting June 21, 1994. Since the employer had already hired another em
ployee to do Ms. Arsenault's job, the insurer agreed that there would be no cost to the employer and 
that it would continue paying weekly income benefits. 

6 By August 16, 1994, Ms. Arsenault was working five days a week for five hours daily. Her 
family doctor refen'ed her for psychological counselling and advised her to decrease her hours and 
days of work. 

7 By the time she left for a 3-4 week holiday in Florida in January, 1995, Ms. Arsenault was 
working four hours daily for two days a week. Both her family doctor and the insurer's doctor rec
Olmnended on her retum from FIOlida that she expand her work schedule. Ms. Arsenault agreed to 
these recommendations, along with a refenal to a psychiatrist, in April, 1995. 

8 By mid-May, however, Ms. Arsenault was not complying with either the proposed 
home-based exercise program or the graduated retum-to-work schedule. A new rehabilitation plan 
was therefore entered into in June, 1995. This amended plan too was not followed by Ms. Arse
nault. Another doctor, ananged by the insurer, diagnosed Ms. Arsenault on August 31, 1995 as suf
fering from chronic pain syndrome and depression, but agreed with all the other medical assess
ments that she was able to retum to work. 

9 The insurer notified Ms. Arsenault on September 8, 1995 that her weekly benefits would be 
discontinued. Around September 30, 1995, the payment of these benefits was tenninated. 



10 In June 1996, Ms. Arsenault applied for mediation under s. 280 of the hlsurance Act, dis
puting the termination of her weekly benefits. The mediation, conducted between August 12 and 
September 19, 1996, was unsuccessful. Ms. Arsenault took no further legal steps until she com
menced an action on June 13,2000, claiming damages for the insurer's IIbad faith ll conduct in prem
aturely terminating her weeldy benefits. 

11 After all the pleadings had been filed, the insurer brought a motion under Rule 21.01(1)(a) 
for a detennination of the following question of law raised in the Statement of Defence and for an 
order striking all paragraphs of the Plaintiffs Statement of Claim referable to the claim for bad faith 
damages on the ground that the claim was statute-barred by s. 279(1) and s. 281(5) of the Insurance 
Act. 

Is the Plaintiffs action for bad faith damages commenced on June 13, 2000 stat
ute-barred by reason of s. 281(5) of the Insurance Act, R.S.O. 1990, c. I.8 (a 
two-year limitation peliod). 

12 On Febmary 14, 2001, Justice B. Wright granted the relief requested. For the following rea-
sons, I agree with his ordcr. 

13 The dispute resolution scheme in the Insurance Act is found in ss. 279-283. Section 279(1) 
states that any disputes in respect of any insured person's entitlement to, or amount of, no-fault ben
efits are to be resolved in accordance with ss. 280 to 283. Section 280(1) provides that either the 
insured or the insurer may refer any such dispute to a mediator. If, and only if, mediation is unsuc
cessful, ss. 281(1) and (2) pennit the insured either to bring a proceeding in court or to refer the 
mater to arbitration. Under s. 281(5), court or arbitration proceedings must be brought within two 
years of the insurds refusal to pay the benefit claimed. 

14 In this case, the insurer tenninated the weekly benefits on September 30, 1995. A plain 
reading of s. 281 (5) yields the conclusion that cOUli proceedings should have been commenced 
within two years of this triggering event. Ms. Arsenault, however, did not start her action until al
most five years had elapsed since the insurees refusal to continue paying benefits. She argues that 
tllis COUl'eS decision in Whiten v. Pilot Insurance Company (1999), 42 O.R. (3d) 641 (C.A.)3 entitles 
her to bring a separate action for damages resulting from the insurer's bad faitll conduct, and that the 
limitation period for this cause of action is six years. 

15 Section 279(1) is a mandatory provision for the resolution of disputes lIin respect of any in-
sured person's entitlement to no-fault benefits II in respect of of tlle amount of no-fault benefits to 
which an insured person is entitled!!. [Emphasis added.] There is no option for an insured but to 
proceed in accordance with the scheme outlined in ss. 280 to 283 if the dispute is in respect of enti
tlement issues. Section 281(5) states tllat a proceeding in a court or an arbitration IIlIin respect of 
no-fault benefits" must be commenced within two years after the insurer's refusal to pay the benefits 
claimed. 

16 In Nowegijick v. Thc Queen et al. (1983), 144 D.L.R. (3d) 193 at 200 (S.C.C.), Dickson J. 
attributed the !!widest possible scope!! to the words !!in respect of': 

The phrase nin respect of" is probably the widest of any expression intended to 
convey some connection between two related subject-matters. 



17 Although Justice Dickson was dealing with language in the Income Tax Act, in my view, his 
observation is generic and equally applicable to the relevant Insurance Act provisions in this case. 
That means that any and all disputes about an insurer's refusal to pay no-fault benefits, including 
disputes which allege the insurer's bad faith in connection with that refusal, must be brought within 
two years of the refusal. 

18 I am prepared to assume, without deciding, that there can be an independent claim for bad 
faith conduct in respect of the insurer's refusal to payor continue to pay no-fault benefits. In order 
to establish such a claim, the appellant would first have to establish that the insurer's tel1nination of 
her benefits was improper. Such a claim must comply with the requirements outlined in ss. 280-283 
of the Insurance Act, one of which is the two year limitation period for the institution of proceed
ings to detemline this question. The appellant cannot, by the device of a claim for bad faith damag
es, extend threefold the length of that termination period. 

19 If! am wrong in concluding that bad faith claims in connection with no-fault benefits refus-
als are subject to the procedures and time limits set out in ss. 280 to 283 of the Insurance Act, I am 
nonetheless of the view, based on the pleadings, that this appellant's claim is not an independent, 
actionable wrong, but is in fact exactly the kind of dispute over no-fault benefits entitlements con
templated by the dispute resolution schcme in the Insurance Act. The allegation is that the insurer 
ought not to have tel1ninated Ms. Arsenault's benefits when it did. This is the issue she attempted, 
unsuccessfully, to resolve through mediation. She then had the choice of either starting a cOUli ac
tion or filing an application for the appointment of an arbitrator under s. 282 of the Insurance Act. 
Moreover, had the dispute been arbitrated, it was open to the arbitrator under s. 282(10), if it was 
found that the insurer had "unreasonably withheld or delayed payments", to award an additional 
lump sum.4 

20 Rather than proceeding with either court action or arbitration, Ms. Arsenault took no further 
steps for a number of years. When she did, she brought an action that was, on its face, clearly "in 
respect of' the insurer's refusal of further no-fault benefits. It was therefore an action that, under s. 
281(5)/ had to be started no later than two years after that refusal. 

21 Ms. Arsenault's characterization of the insurer's refusal as bad faith conduct is merely an at-
tempt to circumvent the mandatory requirements of the dispute resolution scheme in the Insurance 
Act through the guise oflinguistic refol1nulation. Her allegations, distilled, arc that the refusal was 
inappropriate in the circumstances, the very issue contemplated for resolution under the scheme, 
and a claim that is clearly subject to the two year limitation period set out in s. 281(5). 

22 I would therefore dismiss the appeal with costs. 

ABELLAJ.A. 
MacPHERSON J.A. -- I agree. 
CRONK J.A. -- I agree. 

* * * * * 
APPENDIX 

The Insurance Act, R.S.O. 1990, c. 1.8 

279.(1) Disputes in respect of any insured person's entitlcment to statutory accident benefits or in 
respect of the amount of statutory accident benefits to which an insured person is entitled shall be 
resolved in accordance with sections 280 to 283 and the Statutory Accident Benefits Schedule. 



280.(1) Either the insured person or the insurer may refer to a mediator any matter in dispute in re
spect of the insured person's entitlement to no-fault benefits or in respect of the amount of no-fault 
benefits to which the insured person is entitled. 

(2) The party seeking mediation shall file an application for the appointment of a mediator with 
the Commission. 

(3) The Director shall ensure that a mediator is appointed promptly. 

(4) The mediator shall enquire into the issues in dispute and attempt to effect a settlement of as 
many of the issues as possible within the time prescribed in the regulations for the settlement of tl1e 
type of dispute in question. 

281.(1) If mediation fails, the insured person may bring a proceeding in a court of competent juris
diction or may refer the matter to an arbitrator. 

(2) No pcrson may bring a proceeding in any court or refer a matter to arbitration unless medi
ation has first bccn sought and has failed. 

(3) Subject to subsection (4), if mediation fails, the insurer shall pay no-fault benefits in ac
cordance with the last offer of settlement that it had made before the failure until otherwise agreed 
by the parties or until otherwise ordered by a court, an arbitrator or the Director. 

(4) If a dispute involves a no-fault benefit that the insurer is required to pay under subsection 
268(8) and the insured has not commenced a proceeding in a court or an arbitration proceeding 
within forty-five days after the day mediation failed, the insurer shall pay the insured in accordance 
with the last offer made by the insurer before the failure until otherwise agreed by the parties or un
til otherwise ordered by a court, an arbitrator or the Director. 

(5) A proceeding in a court or an arbitration proceeding in respect of no-fault benefits must be 
commenced within two years after the insurer's refusal to pay the benefit claimed or within such 
longer period as may be provided in the No-Fault Benefits Schedule. 

282.(1) An insured person seeking arbitration under this section shall file an application for the ap
pointment of an arbitrator with the Commission. 

(2) The Director shall ensure that an arbitrator is appointed promptly. 

(3) The arbitrator shall detennine all issues in dispute, whether the issues are raised by the in
sured person or the insurer. 

(10) If the arbitrator finds that an insurer has unreasonably withheld or delayed payments, the 
arbitrator, in addition to awarding the benefits and interest to which an insured person is entitled 
under the Statutory Accident Benefits Schedule, shall award a lump sum of up to 50 per cent of the 
amount to which tl1e person was entitled at the time of the award together with interest on all 
amounts then owing to the insured (including unpaid interest) at the rate of 2 per cent per month, 
compounded monthly, from the time the benefits first became payable under the Schedule. 



(16) The Arbitrations Aet does not apply to arbitrations under this section. 

283.(1) A party to an arbitration under section 282 may appeal the order of the arbitrator to the Di
rector. 

* * * * * 
Corrigendum 

Released: January 9 & April 19, 2002 

January 9, 2002 

Please note that a correction has been made on page 6, para. 17, 4th line where "insured's bad faith" 
has been corrected to read "insurer's bad faith". 

April 19, 2002 

Please note in para 6 the word "increase" should be corrected to read "decrease". 

cp/e/nc/qlhcc!qlmjb/qlhjk!qlaxr 

1 For accidents between June 22, 1990 and December 31, 1993. 

2 R.R.O. 1990, Reg. 672 of the Insurance Act, R.S.O. 1990, c. 1.8 as amended. 

3 Appeal heard and reserved by the Supreme Court of Canada on December 14, 2000; deci
sion pending. 

4 S. 282.(10) Ifthe arbitrator finds that an insurer has unreasonably withheld or delayed pay
ments, the arbitrator, in addition to awarding the benefits and interest to which an insured 
person is entitled under the Statutory Benefits Schedule, shall award a lump sum of up to 50 
per cent of the amount to which the person was entitled at the time of the award together with 
interest on all amounts then owing to the insured (including unpaid interest) at the rate of 2 
per cent per month, eompounded monthly, fl.-om the time the benefits first became payable 
under the Schedule. 

5 S. 281(5): A proceeding in a court or an arbitration proceeding in respect of no-fault bene
fits must be commenccd within two years after the insurer's refusal to pay the benefit claimed 
or within such longer period as may be provided in the No-Fault Benefits Schedule. 1990, c. 
2, s. 65, patio 
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REASONS FOR JUDGMENT RESERVED 

Reasons for judgment were delivered by Picard J .A. Separatc concurring reasons were deliv
ercd by Berger J.A. (para. 18). Separate dissenting reasons were delivered by Wittmann J.A. (para. 
30). 

1 PICARD lA.:-- I have had the opportunity to read the reasons of Mr. Justice Wittmann. With 
respcct, I find I must come to a different conclusion. I do not agree that it was Parliament's intention 
to exclude a disqualification under s. 17 of the Motor Vehicle Administration Act, R.S.A. 1980, c. 
M-22 (the "M.V.A.A.") from s. 259(4) ofthe Criminal Code. Moreover, there is a sufficient legal 
nexus between the Respondent's original conviction for impaired driving and his continuing dis
qualified status to justify a criminal conviction. 

2 Justice Wittmann has set out the facts and the legislation. I wilInot repeat them. 

3 As Wittmann lA. aptly stated, this appeal is about the statutory construction ofthe word 
"disqualified" in s. 259(4) of the Code and specifically, whether it was the intention of Parliament 
that the criminal sanctions in that section for driving while disqualified apply to a eontinuing dis
qualification under s. 17 of the M.V.A.A. To that end, it must be detcnnined whether such a contin
uing disqualification is a disqualification "in respect of a conviction" for the purposes of s. 259(5) of 
the Code. 

4 The Crown submits that Parliament envisioned legal restrictions outside of an initial suspen
sion. As a result, it was intended that continuing disqualifications under provisions like s. 17 of the 
M.V.A.A., where the conditions for reinstatement are designed to force disqualified drivers to prove 
that tlley have improved their driving skills or attitudes, fall within the ambit of a disqualification or 
other legal restrietion in s. 259 of the Code. I agree that this was the intention of Parliament. The 
plain and ordinary meaning ofthe phrase "a disqualifieation or any other form oflegal restriction of 
the right or privilege to operate a motor vehicle" in defining "disqualification" in s. 259(5)(b) of the 
Code supports this interpretation. The definition seems to be designed to ensure tllat the section 
provides broad coverage of all the provincial consequences with respect to a restIiction or disquali
fieation from driving privileges flowing out of a Code offence. 

S The deeision of the lower courts in this case to separate the disqualifications in the M,V.A.A. 
under s. 109 (the original mandatory suspension for impaired driving) and s. 17 (the continuing 
suspension conditional on the requisite steps being taken by the offender) essentially divides the 
disqualification into two eonstituent parts. In effect, the legal status ofthe offender with respect to 
driving is changed from prohibited to merely unlicenced. With respect, this does not accord with the 
language of the M.V.A.A. itself. Seetion 17 provides that until the requisite steps are talcen, a per
son's licence "remains suspended notwithstanding that the period of suspension has expired," and 
that a "disqualifieation remains in effect, notwithstanding that the period of disqualification has ex
pired." In other words, the legal status of the person with respect to their ability to legally operate a 
motor vehicle remains unchanged. 



6 The real crux of this case lies in the proper role of the phrase "in respect of a conviction" in s. 
259(5)(b) ofthe Code, for it is this phrase which not only in pad repaired the finding ofunconstitu
tionality of this provision's predecessor in R. v. Boggs, [1981J 1 S.C.R. 49, but which also provides 
the necessary legal nexus in this case. A provincial disqualification of a licence does not fall within 
thc meaning of disqualification under the Criminal Code, unless it is "in respect of a conviction!! of 
a designated offence. In essence, the connection to the original offencc under thc Code becomes an 
element of the offence under s. 259(4). If the original suspension is a result of a designated Code 
provision, then the offence is made out (provided that all of the other elements are proven); ifnot, 
then there can be no conviction. 

7 It should be noted that courts have given a wide interpretation to the phrase "in respect of" in 
various contexts, taking it to mean a broad connection or relationship between two subject matters: 
Nowegijick v. The Queen, [1983J 1 S.C.R. 29, Trustees Executors & Agency Co. Ltd. v. Reilly, 
[1941J V.L.R. 110 (Victoria S.C., Aust.). hl order to fully give effect to Parliament's intention, a 
similarly broad interpretation of "in respect of a conviction" must be given in s. 259 of the Code. 

8 The Respondent argues, and the lower courts agreed, that a continuing disqualification under 
s. 17 ofthe M.V.A.A. is a result, not ofthe original Code offence, but rather of the offender's failure 
to talce the requisite administrative steps, and therefore the necessary legal nexus is lost. The argu
ment is that because s. 17 also applies to disqualifications unrelated to offences under the Code, and 
that because some of the requirements in the section are administrative in nature, a continuing dis
qualification's link to the original offence is severed so that it can no longer be considered "in re
spect of' a Code conviction. I do not agree. 

9 Rather than severing the link to the original offence, the requirements in s. 17 Jaugnlent that 
connection both by highlighting the seriousness of the original offencc to the driver, and by ensur
ing that the public safety interest is served before the reissuing of a licence is pennitted. A require
ment to take a course respecting alcohol use or driver awareness pursuant to s. 17, for example, is 
directly related to an offender's original Code offence if that offence is impaired or dangerous driv
ing, two of the designated Code offenccs in s. 259. Even the payment of a fee for reinstatement 
could be viewed as a fOInl of rchabilitation of a pcrson convicted under a designated Code offence. 

10 The requisite steps prescribed in s. 17 must be viewed as pad of a larger process or scheme 
that Parliament intended to serve public safety ends relating to driving offences. This process begins 
with the fmding of guilt for the original offence undcr the Code and is completed once the offender 
is pennitted to be reinstated as a licenccd driver. The requircments undcr s. 17 are not simply ad
ministrative stcps unrelated to the original offence, but are rather the final steps in the process be
forc full reintegration into "driving society." Driving while disqualified within that period is contra
ry to the process and is a serious matter, not unlike a prisoner escaping from gaol: R. v. Gaehring 
(1956),20 W.W.R. 189 at 191. The final steps before re-licencing is pennitted are the final conse
quences of the original Code offence. 

11 Section 17 of the M.V.A.A., of course, has a wider application than simply to Code offenc
es. It also applies to suspensions and disqualifications arising by an order or judgement made under 
any other Provincial Act. It was argued that this creates the possibility that a person could be crimi
nally convicted under s. 259(4) of the Code, for example, for failing to satisfy a civil judgment. The 
answer is that the requisite element of s. 259( 5)(b) that the disqualification be "in respect of a con
viction" of a designated offence would not be made out in such a case. 



12 The Supreme Court, in R. v. Boggs, supra addressed the problem associated with the previ-
ous version of this legislation which failed to make a distinction between disqualifications arising 
out of a Code offence, and one arising out of a provincial statute (at 66): 

This difficulty was recognized by Turcotte D.C.J. in R. v. Gaehring (1956),20 
W.W.R. 189 at pp. 191-2 (decided when subs. (1) was still in s. 238) where he 
observed that driving during the period of suspension of licence ordered by a 
Court as part of the punislunent for an offence against a Code provision or a pro
vincial statute was a serious matter and "amounts to a contempt of the decision of 
the Court." Later in the judgment the Judge observed: 

On the other hand, if it had been proved before me that this was a suspen
sion as a result of a failure to provide proof of financial responsibility, 
perhaps I would have taken a different view of the matter. (at p. 192) 

UnfOlilmately, the Code makes no such distinction, and as a practical matter, the 
trial Judge wi11not always be able to discem the type of eonduct which underlay 
the provincial suspension. 

13 The new Code provision (s. 259) enacted in response to Boggs now malces this distinetion, 
and also addresses the practical problem the Court highlighted. Where the type of conduet underly
ing the provincial suspension is not discClnable, a conviction under s. 259(4) could not be supported 
because an essential element of the offence would be left unproven. 

14 There may be rare instances where disqualifications for eriminal reasons and disqualifica-
tions for civil rcasons overlap. One example is where a person has been disqualified from driving as 
a result of a conviction for impaired driving, and is simultaneously disqualified from driving as a 
result of non-satisfaction of a civil judgment against him for injuries caused by that impaired driv
ing. It is possible that cdminal charges under s. 259(4) of the Code could arise in such a scenado. 
However, whether the suspension is "in respect of a conviction" in that case is an element of the of
fence that must be proven. Even where the possibility of overlap exists, however, there could still 
remain a cOlmectiol1 to the original offence sufficient to justify consequences under s. 259(4) ofthe 
Code. 

15 In any event, this problem does not arise in this case. The Respondent's disqualification 
arose as a result of a conviction under s. 253(b) of the Code (operating a vehicle with a blood alco
hoi level exceeding eighty milligrams per one hundred millilitres of blood) [A.B. 2]. The agreed 
facts at the Provincial Court trial admitted a "factual nexus" between the Code offence and the dis
qualification the Respondent was under [A.B. 31]. There is no indication that the disqualification 
was in place for any other reason than the original Code offence. 

16 Where a person has committed a Code offence designated in s. 259, Parliament intended that 
there be consequences with respect to the driving privileges of the offender. A continuing provincial 
disqualification under s. 17 ofthe M.V.A.A., falls within those intended consequences and is there
fore within the meaning of "in respect of a conviction". The reinstatement requirements are a direct 
result of the criminal conviction and are consistent with Parliament's overall scheme to respond to 
serious driving offences. There is a legal nexus. 



17 Therefore, I find that for the purpose of s. 259(5)(b) of the Code, a continuing disqualifica
tion under s. 17 of the M.V.A.A. can constitute a disqualification "in respect of a conviction", and 
does so in this case. The blanket removal of s. 17 from the ambit of s. 259 of thc Code by the Pro
vincial Court and the Court of Queen's Bench constituted an error of law insofar as it did not ade
quately give effect to the intention ofParliamcnt. I would therefore allow the Crown's appeal, sub
stitute a conviction for the acquittal and remit the matter to the trial COUli for scntencing. 

PICARDJ.A. 

The following is the judgment of: 

18 BERGER J.A. (concurring):-- The issue in this appeal is whether an "extended" disqualifi-
cation pursuant to s. 17 of the Motor Vehicle Administration Act R.S.A. 1980, c.M-22 
("M.V.A.A. ") satisfies the dcfinition of "disqualification" for the purposes of s. 259(4) of the Crim
inal Code. 

19 Both the provincial court trial judge and the summary conviction appeal judge answered that 
question in the negative. On the facts of this case, I hold otherwise, allow the Crown appeal and di
rect the entry of a conviction. 

20 Following his impaired driving conviction, the Respondent was prohibited from driving for 
three months by virtue of s. 259(1 )( a) of the Criminal Code. This period of prohibition was concur
rent with the one year suspension imposed pursuant to s. 109 ofthe M.V.A.A. 

21 Section 17(1) ofthe M.V.A.A. provides for an "extended" disqualification beyond the peri-
od of one year set out in s. 109. Section 17(1) reads as follows: 

"17(1) When, under this Act or by any order or judgment made under this or any 
other Aet, 

(a) a person's operator's licence is suspended, that licence remains suspended, 
notwithstanding that the period of suspension has expired, or 

(b) a person is disqualified from holding an operator's licence, that disqualifi
cation remains in effect, notwithstanding that the period of disqualification 
has expired, 

until that person does one or more of the following as required by the Minister: 

(c) passes a physical examination that indicates that the person is, to the satis
faction of the Minister, physically competent to drive a motor vehicle 
without endangering the safety of the general public; 

( d) completes a course respecting alcohol or drug abuse, driver training, driver 
competence, driver awareness or motor vehicle operation as directed by the 
Minister; 

( e) demonstrates, to the satisfaction of the Minister, by examination or other
wise, that the person is competent to drive a motor vehicle without endan
gering the safety of the general public. 



(5) This section applies to, but is not limited to, suspension byor pursuant to section 
106, 109 or 111, or by accumulation of demerit points, notwithstanding that the 
period of suspension has expired." 

22 In R. v. Boggs (1981),58 C.C.C. (2d) 7 (S.C.C.) the Court held that it was not open to Par-
liament in the exercise of its criminal law power flto attach penal consequences, by means of a 
Criminal Code provision such as s. 238(3), to a breach of an order made administratively or judi
cially under a valid provincial statute without any necessary relationship to the cQpduct that led to 
such order." [Emphasis added] 

23 The relevant inquiry is to ascertain whether a disqualifieation results from a provincial ad
ministrative action in response to the commission of a Criminal Code offence or whether it results 
from a purely provincial administrative violation. The underlying foundation or trigger for the dis
qualification governs. 

24 The learned summary conviction appeal judge held that: "An individual who drives a motor 
vehicle following expiry of the mandatory periods of disqualification under the Code and provineial 
legislation without having first eomplied with the licence reinstatement requirements is essentially 
in the same position as any other driver found driving a motor vehicle without a valid driver's li
cense." I respectfully disagree. It is true that, having regard to the wording of s. 17(5), a continued 
disqualification under s. 17(1) may result from a conviction from driving a vehicle which is unin
sured (s. 71 of the M.V.A.A.). But those are not the facts of this case. It is also true that a continued 
disqualification may result fi'om an individual's failure to satisfy a judgment for damages arising out 
of a motor vehicle accident (s. 62 ofthe M.V.A.A.). Those are also not the facts of this case. 

25 Indeed, this latter seenario was specifically addressed by the Supreme Court of Canada in R. 
v. Boggs, supra. Estey, J. reasoned as follows (at p. 14): 

"It is obvious that a suspension of an owner's licence for the non-payment of a 
judgment arising out of the driving of an authorized driver, or suspension or rev
ocation by reason of the non-payment of a fuel oil bill relating to domestic heat
ing oil, have no relationship in pJ."actice or in theory to the owner's ability to drive 
and hence to public safety on the highways of the nation. II 

[Emphasis added] 

26 He added at p. 16: 

"It is to be observed at once that here we have a situation wherein the Province 
does not seek to subjeet the citizen to a quasi-pcnal punishment in the sense that 
the fine or imprisomnent or other disadvantage is scalcd to the nature of the of
fence, but rather, at least in the case wherc administrativc action is takcn in re
sponse to the non-payment of a provincial tax or fee under a provincial regulato
ry scheme, the imposition of the suspension i~ direeted towards compelling pay
ment of the fee rather than punishing an offenee. " 

[Emphasis added] 



27 The language of the enactment and the pronouncements of the Supreme Court of Canada in 
R. v. Boggs, supra, establish clearly and unequivocally that a conviction for driving while disquali
fied contrary to s. 259(4) of the Criminal Code will be sustained if: 

1. there is an underlying Criminal Code conviction that triggers the disquali
fication. 

2. there is a t!necessary relationship between the administrative disqualifica
tion and the conduct that led to such [disqualification]." 

3. there is a relationship in practice or in theory (or in both) between the pro
vincial administrative requirements and the driver's ability to drive and 
"hence to public safety on the highways of the nation. II 

4. the administrative action order or regulation is not in response to the 
non-payment of a provincial tax or made under a provincial regulatory 
scheme. 

28 In my opinion, all of the conditions precedent are made out in the case at bar. The Crown 
proved the underlying Criminal Code offence. It was acknowledged that following the one year pe
riod of suspension the Respondent failed to have his licence reinstated. But no evidence was called 
by the Respondent as to the reason for his inaction. The Court is invited to speculate that the Re
spondent's only failing may have been a failure to pay a fee. The Court is also urged to consider that 
because suspensions for non-criminal related matters could give rise to a prosecution pursuant to s. 
259(4) of the Criminal Code, the conviction of this Respondent camlot stand. But, as explained su
pra, those are not the facts ofthis case. It was certainly open to the Respondent to adduce evidence 
that he was now a safe driver and had satisfied the conditions set out in s. 17(1)(c), (d) and (e) of the 
M.V.A.A. This he chose not to do. Instead, his trial posture, reiterated on appeal, was that purely 
administrative impediments, wholly unconnected to his underlying conviction for impaired driving, 
denied him a licence. Speculative defences carry with them a certain risk. The risk is that the un
derlying facts may not support the speculation. Nor can it be expected of the Crown to negative 
facts which are uniquely within the knowledge of the Respondent. 

29 For these reasons, I would allow the Crown's appeal, substitute a conviction and remit the 
matter to the trial Court for sentencing. 

29A Counsel will note that this judgment is styled "Reasons for Judgment Reserved". The label 
"Reserved" no longer has the significance it once had. The Court's policy set out in Hutterian 
Brethren Church of Starland v. Starland No. 47 (Municipal District), (1993) 9 Alta.L.R. (3d) 1, at 
15 and R. v. Bonneteau (1995),24 Alta.L.R. (3d) 153, at 158 was abolished on September 1, 1999. 

29B The effect of the new policy, which still permits circulation of draft reasons to members of 
the COUli off the panel (for COlmnent only), was stated as follows by Hetherington, J.A. in R. v. 
Fash (cited as R. v. D.M.F.) [1999] A.J. No. 1086: 

"In the past this cOUli has said that, so far as statements of law or principle are 
concerned, a reserved judgment which is not a dissenting judgment sets out 
views accepted by a majority of the members of the court. (See Hutterian Breth
ren Church of Starland v. Sta1'1and No. 47 (Municipal District) (1993), 9 Alta. 
L.R. (3d) 1, at 15, and R. v. Bonneteau (1994),24 Alta. L.R. (3d) 153, at 158.) 
However, this is no longer the case. The practices of the court have changed. 



BERGERJ.A. 

Now so far as statements oflaw or principle are concemed, a reserved judgment 
which is not a dissenting judgment sets out the views of a majority of the panel 
which heard the appeal. It can not be inferred that a majority of the members of 
the court share those views. " 

The following is the judgment of: 

WITTMANN lA. (dissenting):-

INTRODUCTION 

30 This appeal concems the interpretation of "disqualification" under of s. 259(5) of the Crimi-
nal Code, R.S.C. 1985, Chap. C-46 (Code). 

FACTS 

31 The respondent Clark was convicted on March 14, 1994 of operating a motor vehicle with a 
blood alcohol content in excess of the legal limit, contrary to s. 253(b) of the Code. A three month 
mandatory driving prohibition was imposed on Clark by the trial judge by virtue of s. 259(1)( a) of 
the Code. In addition, he became disqualified from holding a licence to drive and his licence was 
suspended for one year under s. 109(1) of the Motor Vehicle Administration Act R.S.A. 1980, 
c.M-22 ("MV AN'). Following the one year disqualification and suspension, s. 17 of the MV AA 
required Clark to meet certain requirements before his licence could be reinstated, failing which 
Clark remained disqualified and his licence suspended. Clark failed to meet these requirements. 
Subsequently, on December 24, 1997, Clark was found operating a motor vehicle and was charged 
under s. 259(4) of the Criminal Code with operating a vehicle while disqualified from doing so. 

DECISIONS BELOW 

32 It was held by both the provincial court trial judge and the summary conviction appeal judge 
that the extension of the provincial disqualification under s. 17 of the MV AA is not "disqualifica
tion" for the purposes of s. 25 9(4) of the Criminal Code. Therefore, Clark was not, at the material 
time, driving while "disqualified" and was acquitted of the charge. 

RELEV ANT LEGISLATION 

33 Criminal Code, R.S.C. 1985, Chap. C-46. 

259(1) Where an offender is convicted of an offence committed under sec-
tion 253 or 254 or dischargcd under section 730 of an offence committed 
under section 253 and, at the time the offence was committed or, in the 
case of an offence committed under section 254, within the two hours pre
ceding that time, was operating or had the care or control of a motor vehi
cle, vessel, aircraft or railway equipment or was assisting in the operation 
of an aircraft or of railway equipment, the court that sentences the offender 
shall, in addition to any other punishment that may be imposed for that of
fence, malce an order prohibiting the offendcr fi'om operating a motor ve
hicle on any street, road, highway or other public place, or from operating 
a vessel, aircraft or railway equipment, as the case may be. 



(a) for a first offence, during a period of not more than three years plus any 
period to which the offender is sentenced to imprisomnent, and not less 
than three months; 

259(4) Everyone who operates a motor vehicle, vessel, aircraft or railway 
equipment in Canada while disqualified from doing so 

( a) is guilty of an indictable offence and liable to imprisonment for a tenn not 
exceeding two years; or 

(b) is guilty of an offence punishable on SUlmnary conviction. 

259(5) For the purposes of this section, "disqualification" means 

(a) a prohibition from operating a motor vehicle, vessel, aircraft or railway 
equipment ordered pursuant to subsection (1) or (2); or 

(b) a disqualification or any other form oflegal restriction ofthe right or priv
ilege to operate a motor vehicle, vessel or aircraft imposed 

(i) in the case of a motor vehicle, under the law of a province ... 

in respect of a conviction or discharge under section 730 of any offence 
refened to in subsection (1) or (2). 

Motor Vehicle Administration Act, R.S.A. 1980, c. M-22 

109(1) When a person is found guilty under section 253 or 254 of the Crimi-
nal Code (Canada) anywhere in Canada, 

(a) that person thereupon becomes disqualified from holding an operator's li
cence,and 

(b) any operator's licence held by that person thereupon becomes suspended, 

for a period of 1 year from the date of the fmding of guilt. 

17(1) When, under this Act or by any order or judgment made under this or any 
other Act, 

(a) a person's operator's licence is suspended, that licence remains suspended, 
notwithstanding that the period of suspension has expired, or 

(b) a person is disqualified from holding an operator's licence, that disqualifi
cation remains in effect, notwithstanding that the period of disqualification 
has expired, 

until that person does one or more of the following as required by the Min
ister: 
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( c) passes a physical examination that indicates that the person is, to the satis
faction of the Minister, physically competent to drive a motor vehicle 
without endangering the safety of the general public; 

(d) completes a course respecting alcohol or drug use, driver training, driver 
competence, driver awareness or motor vehicle operation as directed by the 
Minister; 

( e) demonstrates, to the satisfaction of the Minister, by examination or other
wise, that the person is competent to drive a motor vehicle without endan
gering the safety of the general public. 

17(5) This section applies to, but is not limited to, suspension by or pursuant to 
section 106, 109 or 111, or by accumulation of demerit points, notwith
standing that the period of suspension has expired. 

Interpretation Act, R.S.C. 1985 c. 1-21 

Every enactment is deemed remedial, and shall be given such fair and liberal 
construction and interpretation as best ensures the attaimnent of its objeets. 

Interpretation Act, R.S.A. 1980, c. 1-7 

An enactment shall be construed as being remedial, and shall be given the 
fair, large and liberal construetion and interpretation that best ensures the 
attaimnent of its objeets. 

Did the lower COUli judges err in their interpretation of ss. 17 and 109(1) of the MV AA, and ss. 
259(4) and (5) of the Code? 

34 As the summary eonviction appeal judge noted, the issue is to be detelmined on the basis of 
statutory construction: [A.B. 5J. The issue before this Court, and the courts below, is whether Clark 
was "disqualified" from operating a motor vehicle for the purposes of s. 259(4) ofthe Code. Clark 
was found operating a motor vehicle in December of 1997, almost three years after the expiration of 
his mandatory driving prohibition under s. 259(1)(a) of the Code and the expiration of a one year 
provincial prohibition on holding a license. The question this C01:Jrt must decide is whether it was 
the intention of Parliament that even after the expiration of a mandatory disqualification period un
der s. 259(1) of the Code and the expiration ofthe provincial disqualification period set out in the 
MVAA, an aeeused remains disqualified "in respect of a conviction" for the purposes of s. 259(5). 

ANALYSIS 



35 Section 259 ofthe Code, as it cUlTently stands, was amended by Parliament after a constitu-
tional challenge in the early 1980s. In R. v. Boggs, [1981] 1 S.C.R. 49, the accused questioned s. 
238 ofthe Code [now s. 259] which allowed the federal government to add a criminal consequence 
to driving with a provincial licence suspension. On August 5, 1977, Boggs was convicted of im
paired driving and for refusing to take a breath test. Consequently, his driver's licence was automat
ically suspended pursuant to the Highway Traffic Act, R.S.O. 1970, c. 202. Two years later, on 
August 11, 1979, Boggs was charged under s. 238 of the Code with driving while disqualified by 
reason of suspension of his licence. At that time, s. 238 read as follows: 

238(3) Everyone who drives a motor vehicle in Canada while he is disqualified 
or prohibited from driving a motor vehicle by reason of the legal suspension or 
cancellation, in any province, of his permit or licence or of his right to secure a 
pcrmit or licence to drive a motor vehicle in that province is guilty of 

(a) an indictable offence and is liable to imprisomnent for two years; or 
(b) an offence punishable on sun unary conviction. 

At trial, 1 M.V.R. 78, Boggs challenged the constitutionality of s. 238 arguing that it was ultra vires 
the jurisdiction of the federal government to legislate criminal consequences for breach of a provin
cial statute. The Ontario Court of Appeal, [1979J O.J. No. 1796, upheld the decision of the trial 
judge and dismissed the accuscd's appeal of his conviction. 

36 Estey, J. framed the issuc in Boggs at p.60 as follows: 

... can Parliament validly exercise its criminal power under s. 91(27) by attach
ing penal conscquences by mcans of a Criminal Codc provision (hcre s. 238(3)) 
to a breach of an order made administratively or judicially tmder a valid provin
cial statute, without any necessary relationship to the conduct that led to such an 
order? 

Estey, J. carefully reviewed thc provincial legislation at issuc and noted that a breach of s. 238(3) 
could stem from two possible sources: criminal offences or administrative offcnces. 111crcforc, the 
effect of s. 238 was twofold: if a suspension resulted D:om a provincial administrative action in re
sponse to a criminal offence under the Code, then s. 238 operated to create a new offence under the 
Codc in addition to the provincial offence of driving whilc disqualified. If, however, suspension or 
cancellation resulted from a provincial administrative offence, s. 238 had the effect of creating a 
new punishment under thc Code. 

37 Estey, J. found that the effect of a lack of distinction between the offences with criminal or 
administrative roots meant that Parliament could impose criminal sanctions for breaches of admin
istrative offences which had no nexus to the criminal law or to the community interest behind s. 
238, that of safety on the highway. Because the section could not be severed so as to preserve the 
constitutionally sound section of the provision, the Court struck down s. 238 and thc accused's con
viction was set aside. 

38 In response to Boggs, supra, Parliament re-drafted s. 238 and amended the Code to restrict 
the disqualified driver offence, where the suspension arises from provincial offences, to instances 
where an accused had been prohibited, disqualified from driving, or restricted "in respect of a con
viction" for specific Code offences. 



39 However, the issue before this Court appears to fall beyond the ambit of Boggs, supra. The 
fact situation here is unique. The mandatory Code prohibition imposed against Clark expired well 
before December 24, 1997, the day the Police discovered Clark driving, and so too had the one year 
companion provincial disqualification and suspension of Clark's licence. Clark had not obtained his 
licence as required under s. 17 ofthe MV AA. It is not clear that this was the same situation in 
Boggs, supra. In Boggs, supra, Estey, J. notes that Boggs was convicted of driving while impaired 
and for failing to take a breath test in August of 1977. His second charge, for driving while disqual
ified, was laid in August of 1979. The judgment does not indicate that whether his licence suspen
sion, provincial or otherwise, was in effect at the time of the second arrest. The suspension periods 
under s. 20(1) of the Highway Traffic Act, RS.O. 1970, c. 202 [rep. & sub. 1977, c. 54, s. 2; am. 
1978, c. 90, s. 2], ranged from tlu'ee months to three years depending upon the number of previous 
convictions of the accused. Additionally, the Highway Traffic Act, supra, did not contain any spe
cific provisions addressing the steps an individual must take at the expiration of the suspension and 
disqualification to have his or her licence reinstated. 

40 It is possible that the provincial suspension period imposed on Boggs had expired when he 
was charged with driving while disqualified; although, there is not enough detail in the written deci
sion of Estey, J. to state this with absolute certainty. However, the applicability of the fact situation 
in Boggs, supra, to this appeal is really secondary to the constitutional comments made by the 
Court. Not only are the facts in Boggs, supra, unclear, but the Code has been amended since that 
decision to overcome any jurisdictional hurdles. This Court must inte11)ret the new legislation in 
light of the constitutional comments made in Boggs, supra. 

41 It should be noted that the parties have not directly challenged the constitutionality of s. 259. 
Rather, they have confined the issue to an interpretation ofthe meaning of "disqualification" in s. 
259. I therefore proceed on the basis urged upon us by both counsel- to decide on the basis of stat
utOlY interpretation only, and express no opinion on any constitutional issue. 

42 The Crown makes tlu'ee main submissions with respect to its position on Clark's acquittaL 
First, it claims the summary conviction appeal judge erred in applying the strict construction rule to 
an interpretation of the Code. The effect of this application was to divide the driving disqualifica
tion into two constituent parts: one under s. 109 of tlle MV AA and one under s. 17 of the MV AA. It 
is the position of the Crown that the language of the MV AA does not support this interpretation. 
Second, the Crown contends that the intention of Parliament in enacting this legislation was to fix 
the defect revealed in Boggs, supra, and to allow federal legislation on disqualified drivers to 
co-exist constitutionally Witll provincial legislation. It is argued this intention should have been 
considered by the sununary conviction appeal judge when he made his decision. Third, Parliament 
was within its powers to incorporate provincial driver disqualification by reference in the Code and 
it is not, as was assumed by tlle sUlmnary conviction appeal court judge, beyond the Legislature's 
powers. 

(a) What rule of statutory construction is to be applied by this Court when interpret-
ing s. 259(4) and (5) of the Code? 

43 The Crown contends that, in interpreting s. 259(4) and (5) of the Code, the summary convic
tion appeal judge, after considering the penal nature of the statute, erred in employing a strict rule of 
construction: [A.B. 5 at para. 16-17]. In applying this rule, it is the Crown's position that the judge 
overlooked authority against the employment of such a rule. Section 12 of the federal Interpretation 



Act, supra, provides that enactments are to be given "fair and liberal construction" so as to "ensure 
the attainment of its objects". Furthennore, Cory, J. states in R. v. Hasselwander, [1993] 2 S.C.R. 
398 at 412-413, that the rule of strict construction is to be used only when neutral interpretation 
leaves reasonable doubt as to the meaning ofthe statute. Therefore, the intention of Parliament must 
be dctennined in order to interpret the legislation within the scope of its goals, even in the case of 
penal statutes. The Crown submits that because the statutory provisions are not ambiguous in this 
case, they should be construed to include the continued suspension and disqualification. 

44 Clark, on the other hand, submits that the rule of strict construction was properly applied by 
the summary conviction appeal judge. In support of this position, Clark relies on Hasselwander, su
pra, and Marcotte v. Canada (A.G.), [1976] 1 S.C.R. 108. Dickson, J., writing for the COUli in 
Marcotte, supra, states in obiter that where ambiguities are found in penal statutes, they are to be 
interpreted in favor of the person against whom it is sought to be enforced: see also Ruth Sullivan, 
Driedger on the Construction of Statutes, 3rd ed. (Toronto: ButterwOlihs, 1994) at 357. 

45 In recent years, this rule has attracted critical attention largely because it is difficult to rec-
oncile with federal and provincial Interpretation Acts that deem legislation to be remedial and to 
require a liberal and purposive approach to interpretation. The strict construction rule has been re
jected by the Supreme Court of Canada on many occasions: see for example R. v. Ogg-Moss, 
[1984] 2 S.C.R. 173 at 183; R. v. Pare, [1987] 2 S.C.R. 618 at 329-33; R. v. Lightfoot, [1981] 1 
S.C.R. 566 at 575; R. v. B.(G.)(No. 1), [1990] 2 S.C.R. 3; Sullivan, Driedger on the Construction of 
Statutes, supra, at 360-61. In Hasselwander, supra, Cory, J. tried to strike a balance between the 
rights of the accused and the strict construction rule, and the interests of society in legislative inter
pretation. Cory, J. stated that, even where ambiguities appear in penal statutes, a neutral interpreta
tion should be employed by the courts and the real intention of the legislature should be considered 
in detennining the meaning of the legislation. 

46 Sullivan, in Driedger on the Construction of Statutes, supra, questions whether the strict 
construction rule should be treated by the courts as a test oflast resOli. She states that Cory, J. ex
presses two distinct ideas in Hasselwander, supra: strict construction as a final option and strict con
struction as one factor among many. Sullivan favours the latter approach. She writes at 362: "the 
values of fair notice and liberty ofthe subject are an important part of the legal context in which 
legislation is drafted, read and applied; the values are relevant, though not necessarily controlling, in 
every case. lI 

47 While the summary conviction appeal judge referred to the strict construction rule in his 
judgment, it was not the only aid he resorted to with regard to the interpretation of the statute. In his 
decision, he refers to other rules goveming statutory interpretation including the following: a con
sideration of the grammatieal and ordinary meaning of the words in the eontext of the statute; a de
tennination ofthe pl1rpose of the statute; the ability of an interpreting judge to read in words or to 
ignore words to prevent unintelligible, absurd, or umeasonable interpretations; and, the ability of an 
interpreting judge to resort to aids to construction and presumptions. Only then did he note that the 
strict construction rule was a "further rule of statutory construction.": [A.B. 5, para. 15-16]. 

48 It appears that the Crown is incorrect in claiming that the summary eonviction appeal judge 
relied on the strict construction rule. While he did not cite the authorities that modify the rule, it ap
pears that he eonsidered other elements in interpreting s. 259 of the Code, such as the ordinary 
meaning of the statute and Parliament's intention. Therefore, it appears that the summary conviction 



appeal judge did not err in applying a strict constructionmle to the interpretation of s. 259(4) and 
(5) ofthe Code, because he neither isolated it, nor applied it in isolation. 

(b) What was the intention of Parliament in enacting s. 259 of the Code? 

49 As noted above, the previous version of the Code provision was stmck down by the Su-
preme Court of Canada in Boggs, supra, because it did not distinguish between provincial disquali
fication in response to convictions under the Code, and disqualification imposed for breach of ad
ministrative provincial offences. The legislation was then re-drafted and a new offence was intro
duced by Minister of Justice, John Crosbie, to Parliament. In a debate on the subject, Mr. Crosbie 
commented that the new legislation was in response to the Boggs, supra. He stated: 

In addition, we are proposing that a new offence of driving while disqualified be 
enacted. We know that dozens of cases of people whose licences have been lifted 
by the provincial authorities but who drive and are picked up again. We will cre
ate a new offence of driving while disqualified. We expect that the wording of 
the new offence will rectifY the problems that were presented to the Suprcme 
COUlt of Canada decision in the case of Boggs versus The Queen, where the Su
preme Court mled that the current offence of driving while disqualified was ultra 
vires, "beyond our power", because the cdminal sanction could be imposed for 
the violation of a provinciallicence suspension pursuant to a conviction for a 
non-criminal highway traffic offence. 

In order to get around that, the new offence will apply only to violations of a new 
judicial order of prohibition which is contained in this legislation, upon which I 
will expand later, and violations of provincial licence suspensions that are im
posed pursuant to a criminal driving offence. That will get around this difficulty 
that the Supremc Court of Canada found. 

[House of Commons Debates, December 20th, 1984 at p.1385.] 

It was clear from this statement that the intention of the then Minister of Justice was to restrict the 
offence of disqualified driving to occasions whcre an accused's licence had been suspended under 
provincial law pursuant to a conviction under the Code. 

50 I am mindful of the authority pertaining to the exclusion oflegislative debates as a valid ex-
trinsic aid in interpreting a statute. 

51 In R. v. Morgentaler [1993] 3 S.C.R. 463, Sopinka, J. stated at 484: 

The fonner exclusionary mle regarding evidence of legislative history has gradu
ally been relaxed ... , but until recently the courts have balked at admitting evi
dence oflegislative debates and speeches ... The main criticism of such evi
dence has been that it Calmot represent the "intent" ofthe legislature, an incorpo
real body, but that is equally tme of other fonns oflegislative history. Provided 
that the court remains mindful of the limited reliability and weight of Hansard 
evidence, it should admitted as relevant to both the background and purpose of 
the legislation. 



52 TIlis COUli in Tschritter v. Albelia (Children's Guardian for Alberta) (1989), 57 D.L.R. (4th) 
579 (Alta. CA.) referred to considering legislative debate as assisting a detennination oflegislative 
intent. Hetherington, J.A. wrote at p.587: 

It is clear, therefore, that at least when it is alleged that a statute is inconsistent 
with the Chalier and therefore of no force or effect, a court is entitled to consider 
legislative debate in an effort to detennine the purpose or intention ofthe legis
lature in enacting the statute. It is an acceptable aid in the interpretation of the 
statute. Is there any reason for forbidding such a practice in other cases? In my 
view there is not. Iflegislative debate is all acceptable aid in interpreting a statute 
when its constitutionality is in issue, why should it not be an acceptable aid in the 
interpretation of a statute in otller cases? I can think of no reason. 

Statements made in the legislature are not, of course, conclusive as to the inten
tion of the legislature. TIley constitute evidence to be weighed. The factors rele
vant to weight will vary from case to case. 

53 In Tsc1U'itter, the other two member of this COUli, although agreeing in tlle result, expressly 
declined to comment on the ability of the Court to consider Hansard as an extrinsic aid. 

54 More recently, in R. v. Heywood (1995), 94 C.C.C. (3d) 481 (S.C.C.), the word "loiter" in s. 
179(1)(b) of the Code was in issue. Cory, J., speaking for the majority, after indicating that the ad
missibility of legislative debates to determine legislative intent in interpreting statutes is doubtful, 
went on to state that legislative history may be admissible for the more general pmpose of showing 
the mischief Parliament was attempting to remedy with the legislation. In addition, he stated more 
flexible rules allowed the admission of legislative history to appreciate the constitutional validity of 
the provisions at issue in constitutional cases. He concluded at p.513: 

Despite the apparent merits of the rule that legislative history is inadmissible to 
dete111line legislative intent in statutory construction, this court has on occasion 
made use of such materials for this very purpose: see R. v. Vasil (1981),58 
C.C.C. (2d) 97 at pp. 110-1, 121 D.L.R. (3d) 41 at p.55, [1981] 1 S.CR. 469; 
Paul v. TIle Queen (1982), 67 C.C.C (2d) 97, 138 D.L.R. (3d) 455, [1982J 1 
S.CR. 621. 

55 Thus, legislative debate may be considered as a factor in the interpretation of the impugned 
legislation, but I prefer not to call it evidence, which may denote a necessity to follow traditional 
rules of admissibility. For the purposes of this case, the statements of Mr. Crosby, the then Minister 
of Justice, are noted. 

56 The Nova Scotia Court of Appeal interpreted Parliament's legislative intention in R. v. Bu-
Chanall (1989), 46 C.C.C. (3d) 468 at 473 (N.S.C.A.). Pace, J.A., stated: 

The purpose of s. 242(4) and (5)(b )(i) is to deter by criminal sanction all drivers 
who have lost their driving privilege as a result of driver-related Criminal Code 
convictions from continuing to drive while prohibited, the over-all objective be-



ing to keep dangerous drivers off the highways and thus reduee the danger to the 
publie of death, injury, and property damage oeeasioned by their presenee. 

The Crown further submits, however, that this intention extends to legal restrictions outside the ini
tial suspension imposed upon a driver. The definition of ltd is qualification It under s. 259(5)(b) in
cludes Ita disqualification or any other fonn of legal resttictionlt against a driver under provincial 
law imposcd "in respect of a conviction": [ emphasis added]. It is the Crown's position that this 
means that a driver subject to a provincial licence suspension and disqualification as a result of a 
Code offence will remain disqualified until such time as he or she has met the requirements for re
instatement - a fonn oflegal restriction - under s. 17(1) of the MVAA, in spite ofthe fact that the 
suspension and disqualification time has expired pursuant to s. 109 of the MV AA. 

57 Clark recognizes that public safety and protection is an obvious and valid objective of the 
federal criminal law power. However, it is his position that it CalUlot be used to justify the inclusion 
of a disqualification period imposed under s. 17 ofthe MV AA within the meaning of s.259(5) of the 
Code. He advances several reasons. 

58 First, s. 17 of the MV AA is not truly conce11led with a criminal law issue, that of public 
safety. Clark points out, in Regulations made undcr s. 17 of the MV AA, the payment of a rein
statement fee is required if a suspended driver wishes to be re-licensed. It may be that a suspended 
driver is not able to pay that fee even though he or she has completed the other requirements set out 
in s. 17(1). Although an alcohol awareness course (s. 17(1)(c», or a driver's examination (s. 17(d», 
might be linked to publie safety, it is Clal'k's argument that a reinstatement fee has no relation to the 
issue of public safety. This is an issue rclated to licensing, and not public safety, and if an individu
al's only failing is not to pay the fee, it eamlot be said that he or she is a less safe driver and warrants 
a criminal charge: see R. v. Slobodian, [1999] AJ. No. 1434. (Prov. Ct.) and R. v. Letki (July 6, 
1998, Alta. Provo ct. Docket: 80187628-PI-0101). 

59 Second, Clark submits the failurc to comply with s. 17 could result in criminal sanetions for 
a non-criminal offence. In particular, Clark makes note of s. 17(5) ofthe MVAA, whieh provides 
that S. 17(1) applies to, but is not limited to, suspensions pursuant to ss. 106, 109 or 111. It is his 
position that because these sections provide for suspensions in non-criminal as well as criminal 
matters, such as non-payment of civil judgments for impaired driving causing bodily hann, they 
could result in all individual being charged with disqualified driving if, for eXalnple, a civil judg
ment was not paid. 

60 Third, Clark submits that ifthe Crown's position is accepted, it would be possible for an in-
dividual, whose license is suspended, alld who is disqualified from driving in Albelia, to be labelled 
a safe dIiver in British Columbia and obtain a driver's lieenee in that provinee. This would only be 
applicable where the lieense is suspended but the suspension time has been served and renewal has 
not been grallted. 

61 There are two weaknesses to Clark's arguments. First, Clark's claim that a reinstatement fee 
removes the public safety aspect from S. 17 of the MV AA requires a very simplistic reading of the 
Act. The restIiction on the retU11l to the road of Code convicted dIivers is in the interest of public 
road safety. The payment of the fee is merely one step in a series of several aimed at improving the 
operation skills, abilities and attitude of the convicted driver. Admittedly, fees for licensing are not 
limited to suspended and disqualified operators. They are required for many administrative tasks 
including first applications for licenees ($8 to $40), renewals ($8), and duplicate lieences ($10): 



MV AA Regulations, s. 1. However, the renewal fee for drivers suspended and disqualified under s. 
109 of the MY AA is much higher than in other instances ($140.00). It could be argued that such a 
significant payment is part of the rehabilitation of the offending driver. 

62 Second, Clark's argument, that the failure to pay a civil judgment arising from a criminal 
event could lead, ifunpaid, to a criminal charge for driving while disqualified, is not clear. If an in
dividual was convicted for driving while impaired, he or she would receive a driving prohibition 
and a licence suspension under the Code and the MY AA respectively. Any suspension for 
non-payment of a civil judgment pursuant to s. 62 MY AA, stemming from the events that led to the 
criminal charges, would be a separate issue and would result in a provincial suspension under the 
MV AA only, as opposed to s. 259 of Code. Even if a conviction was not entered, the accused could 
be sued in a civil action for the same events. Therefore, it could be argued that there is no connec
tion between the criminal conviction and the civil judgment sueh that as. 259 charge for driving 
while disqualified would result. 

63 The intention of Parliament in enacting s. 259 seems to be quite clear: the Federal Govem-
ment, concemed with public road safety, responded to the direction of the Supreme Court of Canada 
in Boggs, supra, and extended its criminal law power to include within its jurisdiction provincial 
licence offences that were rooted in driving offences contained in the Code. The use ofthe phrase 
"any other form oflegal restriction" in s. 259(5)(b) is broad enough to include the le
gal/administrative restrictions set out in s. 17(1). However, the matter does not end there. The real 
issue is whether a violation of s. 17 of the MV AA is "in respect of" the driving eonviction under the 
Code. 

( c) Are the requirements of s. 17 of the MV AA "in respeet of" the driving conviction 
under the Code? 

64 As a matter of interpretation, if the requirements of s. 17 of the MV AA are "in respect of" 
the driving conviction under the Code, failure to comply with the requirements of s. 17 may result 
in a conviction for driving while disqualified pursuant to s. 259 ofthe Code. 

65 The phrase "in respeet of" has been eonsidered by many courts. The thread of consistency 
attached to this phrase is that the words have a broad import cOlmoting a connection or relationship 
between two subject matters. 

66 For example in Trustees Executors & Agency Co. Ltd. v. Reilly [1941] V.L.R. 110, Mann, 
CJ. stated atp.lIl: 

The words "in respeet of" are difficult of definition, but they have the widest 
possible meaning of any expression intended to convey some comlection or rela
tion between the two subject-mattcrs to which the words refer. 

67 In interpreting s. 87 of the Indian Act, R.S.C. 1970, c.I-6, Dickson, J. (as he then was) eon-
sidered the phrase "in respect of any such property" in Nowcgijick v. The Queen, [1983] 1 S.C.R. 
29 and stated at p. 39: 

The words "in respect of" are, in my opinion, words of the widest possible seope. 
They import such meanings as "in relation to", "with reference to" or "in conncc-



tion with". The phrase "in respect of' is probably the widest of any expression 
intended to convey some connection between two related subject matters. 

68 In this Court, the phrase has been interpreted in the context of the Builders' Lien Act in Al-
berta Gas Ethylene Co. Ltd. v. Noyle et aI., [1980J 2 W.W.R. 507 (Alta. C.A.) and Peter Heming
way Architect Ltd. and Abacus Cities Ltd: et al. (1980), 113 D.L.R. (3d) 705 (Alta. C.A.) Both cas
es considered the meaning of "in respect of an improvement" under s. 4(1) of the Builders' Lien Act 
R.S.A. 1970 c.35 which contained the plu'ase "upon or in respect of an improvement" refening to a 
person doing work. or furnishing material who may claim a lien. These cases provide examples of 
the wider meaning of "in respect of' when used in addition to the word "upon". 

69 When reviewing and considering the previous judicial interpretation of the phrase, it is to be 
remembered that the phrase here is being used to connect what is in reality a deeming provision in s. 
17, to the driving conviction, so that the conduct complained of is a crime in the context. The es
sence of the deeming provision is to define the condition of suspension or disqualification to exist 
when it would not otherwise, but for the provisions in the definitions in the form of restrictions in s. 
17(1) of the MVAA. Thus, in my view, caution must be exercised in giving the words "in respect 
of' a broad and wide meaning. Even if, however, such meaning is properly attributed in the context 
of the interpretation of s. 259 of the Code, thcre must still be some necessary cOlll1ection or rela
tionship. In other words, in my view, the s. 17 disqualification must be "in respect of' the Code 
driving conviction in the context of the facts of this case. 

70 The Crown submits that Parliament has the ability to incorporate provincial law by refer-
ence: Coughlin v. Ontario Highway Transport Board, [1968] S.C.R. 569; R. v. Furtney (1991),66 
C.C.C. (3d) 498. However, the Supreme Court of Canada in Boggs, supra, cautioned Parliament 
against incorporating provincial legislation in a disqualified driving offence if it did not have a nex
us or connection to the Code itself. In the head note to the decision, it is stated: "It is not open to 
Parliament in the exercise of its criminal law power under s. 91 (27) ofthe British North America 
Act, 1867 to attach penal consequences, by means of a Codc provision such as s. 238(3), to a breach 
of an order made administratively or judicially under a valid provincial statute without any neces
sary relationship to the conduct that led to such order". The issue this Court must dctennine is 
whcther s. 17 continued suspension and disqualification is sufficiently connccted to the Code con
victiOll so as to be "in respect of' the Code conviction in the context of the facts of this case. 

71 The summary conviction appeal judge found that s. 17 does not have the necessary nexus. 
He wrote: 

[28] Section 17(5) ofthe M.V.A.A. indicates that the 
provisions ofs. 17(1) apply but "are not limited" to a 
suspension pursuant to ss. 106, 109 and 111 of the Act or 
by accumulation of demerit points. Sections 106 and 111 
impose a licence suspension in respect of convictions not 
only for various Code offences but also for offcnces 
under other Alberta statutes, municipal by-laws and 
federal regulations. Given the wording of s. 17(5), a 
continued disqualification under s. 17(1) may be imposed 
in relation to a suspension arising from a conviction for 
driving a vehicle which is uninsured (s. 71 M.V.A.A.) Or 



one which is imposed as a result of an individual's 
failure to satisfy a judgment for damages arising out of 
a motor vehicle accident (s. 62 M.V.A.A.). The latter is 
precisely the situation used by the Supreme Court of 
Canada in R. v. Boggs, supra, to illustrate why what was 
then 238(3) of the Code was ultra vires. 
[A.E. 8-9] 

He then concluded that s. 17(5) is administrative and regulatory in nature and Calmot be incorpo
rated into the Code. Clark agrees with this conclusion. As noted above, he additionally contends 
that because fees are required to reinstate a suspended licence, s. 17(5) is administrative in nature. 

72 It is argued that, even though s. 17 must be met for offences that are not under the Code, in 
other words for purely provincial offences, there is no risk, as there was in Boggs, supra, that a 
driver will be convicted of a Code offence for failing to meet the requirements of s. 17. Only if the 
initial offence was the result of a conviction set out in s. 259(1) and (2) ofthe Code will a driver 
face a disqualified driving charge. As stated earlier, s. 259(5) defines "disqualification" as "a dis
qualification or any other fonn of legal restriction of the right or privilege to operate a motor vehicle 
... under the law of a province ... in respect of a conviction ... of any offence referred to in subsec
tion (1) or (2)": [emphasis added]. This provision was calculated to impose a Code offence for sus
pended and disqualified drivers caught driving dUling the provincial suspension period but after the 
expiry of the mandatory Code period. 

73 In my view, the disqualification loses its quality of being "in respect of' the Code conviction 
when the s. 109 disqualification ends and the s. 17 disqualification begins. In tenllS of a connection 
or relationship, the s. 17 disqualification is too remote so as to be "in respect of' the conviction. The 
disqualification under s. 17(5) in the case of Clark gives rise to a provincial, regulatory offence, not 
a Code offence. Many s. 17 requirements are administrative in nature and not related to the purpose 
of criminal law. The requirements for licence reinstatement in s. 17 mise independently of any re
quirement of a prior Code conviction. The relationship or connection must be substantial. That 
proximity is lacking here. 

74 Pursuant to s. 17, the origin ofthe suspension and disqualification need not arise by virtue of 
a Code conviction. It may mise, according to s. 17(1), "under this Act". But it may also arise "by 
any order or judgment made under this or any other Act". The phrase "any other Act cml only refer 
to another Act of the Legislature of the Province of Alberta. 

75 Moreover, in s. 17(5), it is stated that s. 17 "applies to, but is not limited to, suspension by or 
pursuant to ss. 106, 109 or 111, or by accumulation of demerit points, notwithstanding that the pe
riod of suspension has expired". 

76 At best, the requirements of s. 17 may be triggered as the result of a s. 109 disqualification 
and suspension. But they also may be triggered by many other sections not only of the MV AA but 
also of "any other Act". Thus, the s. 17 suspension and disqualification is not "in respect of' a Code 
conviction. In short, the s. 109 suspension and disqualification Ullder the MV AA is "in respect of' 
the Code conviction. The s. 17 suspension mld disqualification is not. 

CONCLUSION 



77 The proper interpretation of s. 259 of the Code in the context of s. 109 and s. 17 of the 
MY AA is that a s. 17 disqualification after the expiry of the period of disqualification in s. 109 does 
not have the necessary connection to a Code conviction pursuant to ss. 253 or 254 so as to bring it
self within the meaning of lid is qualifications" in s. 259(5), notwithstanding that the disqualification 
occurred under s. 109 of the MY AA. 

78 The appeal is therefore dismissed. 

WITTMANN J.A. 

cp/i/qljpn/qlhcs/qlsxs 
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Indexed as: 

Johal v. Harstad (B.C.C.A.) 

Between 
Joginder Kaur Johal, Plaintiff, (Respondent), and 
Wayne Martin Harstad, Defendant, (Appellant) 

[1988] B.C.J. No. 240 

47 D.L.R. (4th) 636 

24 B.C.L.R. (2d) 61 

8 AC.W.S. (3d) 438 
\. 

Vancouver Registry: CA007239 

Bdtish Columbia Court of Appeal 

Seaton, Aikins and Macdonald JJ.A. 

February 12, 1988 

Limitation of actions -- Statutory extension of limitation period -- Cause of action confirm,ed by 
payment made by defendant insurer -- Statute provided that limitation period to restart on date of 
confirmation of cause of action -- Limitation Act, R.S.B. C. 1979, c. 236, s. 5. 

This was an appeal from an order dismissing an application to dismiss an action as barred by the 
Limitation Act. An action was commenced by the plaintiff on February 20, 1986 for damages ads
ing out of an automobile accident that occurred on February 8,1984. The defendant insurer, 
I.C.B.C., had made payments out on the claim to several doctors on account of medical reports filed 
by them. There had also been an oral acceptance of liability and several offers to settle. 

HELD: The appeal was dismissed. Section 5 ofthe Limitation Act stated that where a person con
finned a cause of action while the limitation pedod was still rulming by a payment in respect of the 
cause of action, the limitation period was decmed to begin to run :liOln the datc of confinnation. The 
payments in question were made by I.C.B.C. on behalf of the defendant in the course of negotiating 
settlement of the plaintiffs claim against the defendant for damages adsing out of the motor vehicle 
accident. The statute provided that such payments confinned the cause of action. The action was 
therefore not barred. 



Counsel for the Appellant: J.S. Carfra, Q.C. 
Counsel for the Respondent: J. W. Hom. 

SEATON J.A. (for the Court, dismissing the appeal):-- This action was commenced on FeblUary 
20, 1986 for damages arising out of a motor vehicle accident that occurred on FeblUary 8, 1984. 
The defendant applied to dismiss the action as barred by the Limitation Act, R.S.B.C. 1979, c. 236, 
but Hutchinson, LJ.S.C. dismissed the application. This appeal results. 

The arguments focus on payments made by the Insurance Corporation of British Columbia as in
surer of the defendant and on s. 5 of the Limitation Act: 

5.(1) Where, after time has commenced to lUn with respect to a limitation period fixed 
by this Act, but before the expiration of the limitation period, a person against whom an 
action lies confinns the cause of action, the time during which the limitation period 
lUns before the date of the confinnation does not count in the reckoning of the limita
tion period for the action by a person having the benefit of the confinnation against a 
person bound by the confinnation. 

(2) For the purposes of this section, 

(a) a person confinns a cause of action only ifhe 

(i) ac1mowledges a cause of action, right or title of another; or 
(ii) makes a payment in respect of a cause of action, right or title of another; 

I have emphasized the language that is particularly important to this case. 

The defendant's argument put the issue this way: 

The real issue here is whether this loss will fall on I.C.B.C. or on the solicitor 
who failed to issue the Plaintiffs Writ of Summons in compliance with the statu
tory time limitations. 

That expresses the reality of this case. 

The argument went on to emphasize that I.C.B.C. should be encouraged to make interim pay
ments in tlle discharge of its duty as statutory insurer. I accept that, but reject tlle defendant's ap
proach. The interpretation we put on s. 5 must be an interpretation applicable generally, not just to 
cases in which the plaintiff is represented by a solicitor and the defendant insured by I.C.B.C. 

For similar reasons the facts that there had been an oral acceptance of liability and that there were 
several offers to settle, must be given weight only to the extent that they assist In answering the 
proper question: Was there a payment in respect of the cause of action? 



The payments that the plaintiff says fall within s. 5(2)(a) (ii) were of$416, made on July 9, 1985, 
and $430, made on January 28, 1986. They were made to the plaintiff's solicitor to reimburse him 
for the cost of medical reports. 

The first payment followed a letter from the plaintiffs solicitor in which he said: 

I enclose the following: 

1) Dr. Harris' report ofJune 20th, 1985; 
2) Photocopy of Dr. Harris' account. 

As we have paid Dr. Harris' account directly, I would appreciate receiving your 
draft in the amount of$416.00. 

Simultaneously, I am sending this report to Mrs. Johal requesting tllat she attend 
at my office next TImrsday to see me and discuss the possible settlement of this 
action. 

The statement attached to tlle cheque said under "REASON", "YOUR FILE ... n 

The second payment followed tlus letter: 

I enclose the following: 

(1) Report of Dr. David Ellis dated November 18, 1985; 

(2) West Coast General Hospital letter regarding physiotherapy. 

As well I am enclosing the accounts for both of those reports which our office 
has paid directly. 

I would appreciate receiving your draft made payable to our finn in the 
amount of $430.00. 

The statement said lUlder "REASON!!, "REFUND OF MEDICAL REPORT FEES ON JOGINDER 
JOHAL ... " 

TIle payments were not made pursuant to the no fault scheme but as liability insurer of the de
fendant. They were voluntary payments in the sense that the plaintiff could not require payment ex
cept as part of the plaintiff's costs of the action. The affidavits demonstrate that I.C.B.C. sometimes 
pays for medical legal repOlis even when liability is in issue in order to facilitate settlement. 

The question in this case is whether the payments were "in respeet of" tlle plaintiff's !!cause of ae
tion!!. 

In Desrosiers v. Wharton et aI., [1984] B.C.J. No. 830, Vancouver Registry Nos. H823031 and 
C827130, November 29, 1984, Maedonald, J. after commenting on the disclaimer in that case said 
(at p. 5): "Confinnation within the meaning of s. 5(2)(a)(ii) of the Limitation Act is not tlle equiva
lent of an admission ofliability.!! I agree with that view. A defendant might acknowledge the exist
ence of a claim and make a payment on account of it without specifically admitting liability. The 
plaintiff might thereby be lulled into thinking that his claim would be paid ifhe was patient. I think 



that the legislature intended to protect a plaintiff in those circumstances by.s. 5(2)( a)(ii) and that we 
should interpret the section to encompass such a case. 

I do not question the correctness ofPodovinikoffv. Montgomery (1984),58 B.C.L.R. 204. That 
case dealt with s. 5(2)(a)(i) and held that the provision was activated by an acknowledgment that 
admitted some liability. A payment in respect of a claim will nonTIally indicate an admission of 
some liability. Thus my interpretation of s. 5(2)(a)(ii) is consistent with Podovinikoff's interpreta
tion of s. 5(2)(a)(i). 

The legislature needed the tenTI "cause of action" to describe claims which survived a limitation 
period. The word claim can be too broad or too narrow. Cox v. Robeti Ltd. et aI. (1973), 1 O.R. (2d) 
333 (Ont. C.A.), demonstrates the difficulty. So does tlus language in the RepOli on Limitations, 
Part 2 General, ofthe British Columbia Law RefonTI Commission (1974) (at p. 8): 

The function of a limitation period is to bar the bringing of an action after a spe
cific length of time has passed from the alleged (by a potential plaintiff) occur
rence of events which, if those events could be proved, would amount to a cause 
of action. 

In this case "cause of action" must mean the plaintiff's claim against the defendant for damages 
arising out of the motor vehicle accident that occurred on February 8, 1984. 

The breadth ofthe words "in respect of" was explained by Dickson, J. (as he then was) speaking 
for the Supreme Court of Canada in Nowegijick v. Her Majesty the Queen and The Grand Council 
ofthe Crees (of Quebec et aI., [1983] 1 S.C.R. 29 (at p. 39): 

The words "in respect of" are, in my opinion, words of the widest possible 
scope. They impOli such meanings as in relation to", "with reference to" or "in 
connection with". The phrase "in respect of" is probably the widest of any ex
pression intended to convey some connection between two related subject mat
ters. 

The payments in question were made by 1. C.B. C. on behalf of the defendant in the course of ne
gotiating settlement of the plaintiff's claim against the defendant. I conclude that the payments were 
made in respect of the plaintiff's claim against the defendant for damages arising out of the motor 
vehicle accident of February 8, 1984. The statute provides that such payments confinTI the cause of 
action. 

I agree with Hutchinson, L.J.S.C. that the Limitation Act does not bar this action, and would dis
miss the appeal. 

SEATON J.A. 
AIKINS J.A.:-- I agree. 
MACDONALD J.A.:-- I agree. 
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contribution 

sharing in profit and loss. _ The phrase referred to one 
test for determining whether a partnership existed. 

contribution. (l4c) 1. The rightthat gives one of several 
persons who are liable on a common debt the ability to 
recover proportionately from each of the others when 
that one person discharges the debt for the benefit of all; 
the right to demand that another who is jOintly respon
sible for a third party's injury supply part of what is 
required to compensate the third party. - Also termed 
right of contribution. [Cases: Contribution 0=> 1-6.] 
2. One tortfeasor's right to collect from joint tortfea
SOl'S when - and to the extent that - the tortfeasor 
has paid more than his or her proportionate share 
to the injured party, the shares being determined as 
percentages of causal fault. [Cases: Contribution 0=> 
5-7.] 3. The actual payment by a joint tortfeasor of a 
proportionate share of what is due. Cf. INDEMNITY. 4. 
Maritime law. A share of the loss resulting from a ship's 
sacrifice of cargo, payable by each party whose property 
was spared to the party whose property was sacrificed. 
5. WAR CONTRIBUTION. 

contribution agreement. See SUPPORT AGREEMENT. 

contribution bar. Preclusion of a defendant having con
tribution rights against other defendants, who have 
settled their dispute with the plaintiff, from seeking 
contribution from them .• The bar is usu. allowed in 
exchange for a credit against any judgment the plain
tiff obtains against the nonsettIing defendant. [Cases: 
Contribution 0=>8.] 

contribution clause. See COINSURANCE CLAUSE. 

contributione facienda (kon-tri-byoo-shee-oh-nee fay
shee-en-da). [Latin "writ for making contribution"] 
Hist. A writ to compel a tenant in common to con
tribute to a fellow tenant who has paid more than the 
tenant's share of a sum for which all the tenants are 
liable. 

"Contributione facienda is a writ that Ileth in case where 
more are bound to one thing, & one is put to the whole 
burden .... If tenents in comon or joynt, hold a mill (pro 
Indiviso) & equally take the profits therof, the mill falling to 
decay, & one or more of them refusing to contribute toward 
the reparation therof, the rest shall have this writ .... " John 
Cowell, The Interpreter (1607). 

contribution margin. The difference between a product's 
selling price and its variable production costs .• The 
contribution margin measures the amount of funds 
available for profit and payment of fixed costs. 

contributory (kan-trib-ya-tor-ee), adj. (15c) 1. Tending 
to bring about a result. 2. (Of a pension fund) receiving 
contributions from both the employer and the employ
ees. [Cases: Labor and Employment 0=>500.] 

contributory, n. (1Sc) 1. One who contributes or who has 
a duty to contribute. 2. A contributing factor. 3. Hist. A 
person who, as a result of being or representing a past or 
present member of a corporation, is liable to contribute 
to the corporation's debts upon its winding up. 

contributory infringement. See INFRINGEMENT. 

contributory negligence. See NEGLIGENCE. 

contributory-negligence doctrine. (1911) Torts. 
principle that completely bars a plaintiff's 
the damage suffered is partly the plaintiff's own 
- Most states have abolished this doctrine and 
adopted instead a comparative-negligence analysis. 
FAULT; NEGLIGENCE. Cf. \"VlVJr",-", .. '''" 

DOCTRINE. [Cases: Negligence 0=>547.] 

contl'ibutory pension plan. See PENSION PLAN. 

control, n. (16c) The direct or indirect power to 
the management and policies of a person or 
whether through ownership of voting s 
by contract, or otherwise; the power or 
manage, direct, or oversee <the principal ex'~n;l~ell-': 
control over the agent>. 

superintending control. The general 
control that a higher court in a jurisdiction has 
the administrative affairs of a lower court within 
jurisdiction. [Cases: Courts 0=>204.] , 

working contl·ol. 'The effective control of a , ',' 
by a person or group who owns less than 50% of tile 
stock. [Cases: Corporations 0=> 174.] 

control, vb. (15c) 1. To exercise power or influence 
<the judge controlled the proceedings>. 2. To 
or govern <by law, the budget office cont~ols expen: . 
ditures>. 3. To have a controlling interest III <the five 
shareholders controlled the company>. 

control group. (1937) The persons with authority 
make decisions on a corporation's behalf. ' 

control-group test. (1969) A method of 
whether the attorney-client privilege protects 
munications made by corporate employees, by 
ing that those communications are only 
made by an employee who is a of the 
with authority to direct the corporation's 
a result of that communication. - The U 
Court rejected the control-group test in 
v. United States, 449 U.S. 383, 101 S.Ct. 677 
SUBJECT-MATTER TEST. [Cases: Privileged Communica~ 
tions and Confidentiality 0=> 123.] 

controlled company. See COMPANY. 

controlled corporate groups. See CONTROLLED GROUP.,' 

controlled corporation. See CORPORATION. 

controlled debate. See DEBATE. 

controlled foreign corporation. See CORPORATION. 

controlled group. Tax. Two or more corporations whose 
stock is substantially held by five or fewer persons .• 
The Internal Revenue Code subjects these entities: 
(such as parent-subsidiary or brother-sister groups) 
to special rules for computing tax liability. IRC (26 . 
USCA) §§ 851(c)(3), lS63(a). - Also termed . 
corporate groups. [Cases: Internal Revenue 0=>3633, 
3870-3880.] 

controlled-securities-offering distribution. See securi
ties-offering distribution (1) under DISTRIBUTION. 

controlled substance. (1970) Any type of drug whose 
possession and use is regulated by law, including a 
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Bill Clause No. lOS 
Section No. CCAA s.2 
Topic: Definitions 

Proposed Wording 

"equity claim" means a claim that is in respect of an equity Interest, including a claim 
for, among others, 

• (a) a dividend or similar payment, 
• (b) a return of capital, 
• (e) a redemption or retraction obligation, 
• (d) a monetary loss resulting from the ownership, purchase or sale of an equity 

interest or from the rescission, or, in Quebec, the annulment, of a purchase or 
sale of an equity interest, or 

• (e) contribution or Indemnity in respect of a claim referred to in any of 
paragraphs (a) to (d); 

"equity interest" means 

• (a) in the case of a company other than an income trust, a share in the company 
- or a warrant or option or another right to acquire a share in the company -
other than one that is derived from a convertible debt, and 

• (b) in the case of an income trust, a unit In the income trust - or a warrant or 
option or another right to acquire a unit in the Income trust - other than one 
that Is derived from a convertible debt. 

Rationale 

The definition of "equity claim" Is added to provide greater clarity In subsequent provisions that 
deal with the rights of shareholders. An equity claim Is defined to Include any claim that Is 
related to an equity Interest. 

The definition of "equity interest" is added to provide greater clarity In subsequent provisions 
that deal with the rights of shareholders. An equity Interest Is defined to Include shares in 
corporations and units In Income trusts and the right to acquire those except where the right Is 
derived from a debt that Is convertible Into a share or unit. For example, a debenture witnessing 
a debt obligation that may, at the option of the holder, be converted Into equity, should not be 
considered an equity interest - unless the holder has taken the steps necessary to have the 
conversion occur. 

Present Law 

None. 

http://www.oc.gc.ca/eic/site/bsf-osb.nsf/eng/br01978.html 
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Indexed as: 
Tasko v. Canada 

Between 
John Tasko, Appellant, and 

Her Majesty the Queen, Respondent 

[1997] T.C.J. No.9 

[1997] A.C.1. no 9 

[1997] G.S.T.C. 5 

5 G.T.C. 1028 

Court File No. 96-175(GST)I 

Tax Court of Canada 
Kamloops, British Columbia 

Bowman T.C.J. 

Heard: November 5, 1996 
Judgment: January 8, 1997 

(12 pp.) 

Sales and service taxes -- Goods and services tax -- Collection and enforcement -- Refundable tax 
credit. 

This was an appeal of a denial of a goods and services tax assessment. The appellant, Tasko, sought 
a new housing rebate ofthe GST. Tasko and four other people hired a contractor to build a five-unit 
townhouse complex. The units shared a roof and common walls. Each person occupied a unit in the 
complex and paid one-fifth of the complex cost. Tasko applied for the new housing rebate of 36 per 
cent of the GST on the cost of his unit's constmction. The respondent Minister denied the applica
tion on the basis that the rebate was only available for a single unit residential complex. Tasko ap
pealed the denial of his rebate application on the ground that he constmcted a single residential unit 
for his own housing purposes. 



HELD: 111e appeal was allowed. Tasko built his own condominium unit for use as his own resi
dence. He was entitled to a rebate of the GST on the cost of the unit's construction. 

Statutes, Regulations and Rules Cited: 

Condominium Act, R.S.B.C. 1979, c. 61 
Excisc Tax Act, R.S.C. 1985, c. E-15, ss. 123(1),254(2),255,256(1), 256(2)(a). 
Indian Act, R.S.C. 1970, c. 1-6, ss. 3(1), 14(2)(a), 14(2) (b). 
Indian Timber Regulations, C.R.C. 1978, c. 961. 
Interpretation Act, R.S.C. 1985, c. 1-23, ss. 14, 15(2). 

Evelyn Tasko, for the Appellant. 
Elizabeth Junkin, for the Respondent. 

JUDGMENT:-- The appeal from the assessment made under the Excise Tax Act, notice of 
which is dated May 31, 1995 and bears number 950411816129P 8 is allowed and the assessment is 
referred back to the Minister of National Revenue for reeonsideration and reassessment on the basis 
that the appellant is entitled to the rebate under subsection 256(2). 

The appellant is entitled to his eosts, if any. 

REASONS FOR JUDGMENT 

1 BOWMAN T.C.J.:-- This is an appeal from an assessment made under the Excise Tax Act 
whereby the appellant was denied the new housing rebate of Goods and Serviees Tax ("GST"). The 
appellant and his wife, together with four other couples, hired a eontraetor, Vie Van Isle Construe
tion Ltd. ("Vie Van") to eonstruet a five-unit townhouse eomplex. They eaeh beeame owners of one 
of the units in the eomplex and the appellant and his wife still oeeupy their unit. It is not eontested 
that the contraetor, Vic Van, earried out the physieal construetion of the eomplex or, if they had 
construeted a single family dwelling, they would have been entitled to the rebate. 

2 The faets are not particularly in dispute and are set out in paragraphs 8(b) to (p) ofthe Reply, 
as follows: 

b) the Appellant is not registered under Part IX of the Exeise Tax Aet, R.S.C. 
1985, c. E-15, as amended (the "Act"); 

e) on or about May 31, 1993, the Appellant and his spouse, Evelyn Tasko, 
along with 4 other couples, purchased four parcels ofvaeant land for the 
purpose of constructing a five unit townhouse complex (the "Complex!!); 

d) the 4 other couples were Albert and Sherrian Van Goor, Jacob and Mary 
Van Goor, Donald and Josephine Hawker, and Donald and Graee Gillespie 
(all 5 eouples together shall be referred to as the "Owners"); 

e) the Owners hired Vic Van Isle Construction Ltd. (the "Builderll
) to build 

the Complex and they paid the Builder by monthly progress payments 



from November 1993 until May 1994, by which time the Complex was 
substantially completed; 

f) payments to the Builder were made through Glacier Place Strata Devel
opment; 

g) each of the 5 couples paid approximately one fifth of the development and 
construction costs of the Complex; 

h) the Complex is comprised of five residential units on one level which share 
a roof and are joined together by a common wall between each unit; 

i) on or about February 23, 1994, the Owners consolidated the 4 parcels of 
land into one lot (the lILot'} Legal title for the Lot was in Donald and 
Grace Gillespie's name; 

j) the Lot was legally described as Parcel Identifier 018-621-848, Lot A, Sec
tion34, Township 23, Range 2, West ofthe 6th Meridian, Kootenay Dis
trict Plan NEP21 053, and had a civic description of 404 West 5th Street, 
Revelstoke, B.C.; 

k) on or about October 26, 1994, the Owners applied to strata-title the Com
plex, and on November 3, 1994, the strata plan ofthe Complex was regis
tered as Strata Plan NES 172 pursuant to the Condominium Act, R.S.B.C. 
1979, c.61, as amended; 

1) on or about November 3, 1994, legal title ofthe strata lot legally described 
as: 

Parcel Identifier 018-979-360, Strata Lot 5, Section 34, Township 
23, Range 2, West of the 6th Meridian, Kootenay District, Strata 
Plan NBS 172. 

and witl1 a civic description of 408 West 5th Street, Revelstoke, B.C. (tl1e 
"Strata Unitll), was transfened from Donald and Grace Gillespie to the 
Appellant and his spouse for $21,000; 

m) all 5 residential units in the Complex are strata-titled under Condominium 
Act and each ofthe units is, and at all material times was intended to be, a 
bounded space in a building designated or described as a separate unit on 
Strata Plan NES 172; 

n) the Appellant paid $7,657.84 in G.S.T. with respect to construction of the 
Strata Unit, and claimed a New Housing Rebate of 36% of that amount 
($7,657.84 x 36% = $2,756.82); 

0) tl1e Strata Unit is a residential condominium unit within the meaning of 
subsection 123(1) ofthe Act; and 

p) the Complex is not a single unit residential complex within the meaning of 
section 256 of the Act. 

3 The appellant accepts the conectness ofthese lIassumptions" except that he does not admit 
the conclusions oflaw in (0) and (P). 

4 Initially there was some concern about the fact that the payments were made to the construc-
tion company tl1rough the condominium corporation, Glacier Place Strata Development Corpora-



tion. Nothing tums on this. That company was simply the strata corporation refened to in section 13 
of the Condominium Act of British Columbia. The appellant and the other four couples were the 
builders and payments made by the strata corporation to Vic Van were made on their behalf. 

5 The essential question is whether a person who participates with others in building a condo-
minium complex and ultimately becomes the owner of one of the residential condominium units for 
use as his or her primary place of residence is entitled to the rebate of GST provided by subsection 
256(2). That such a person should be entitled to such a rebate is obvious and the denial of the rebate 
is patently absurd. A person who builds a single family residential unit for his or her own primary 
place of residence is entitled to the rebate under subsection 256(2), as is the purchaser from a build
er of a residential condominium unit under subsection 254(2Y. 

6 Subsection 256(2) requires that the Minister pay a rebate of GST to an individual who builds 
his or her own single unit residential complex for use as that individual's primary place of residence. 
The rebate is calculated in accordance with a fonnula based upon the fair market value ofthe resi
dential complex and 36% of the GST paid by the individual. A similar rebate is available under 
subsection 254(2) to the purchaser from a builder of a single unit residential complex or a residen
tial condominium unit, and, under section 255, to a shareholder of a co-operative housing corpora
tion. The position of the respondent is that the appellant simply falls between these provisions. 

7 The pOliion of subsection 256(2) with which we are concemed here is found in paragraph 
256(2)(a): 

Where 
(a) a particular individual constructs or substantially 
renovates, or engages another person to construct or 
substantially renovate for the particular individual, a 
single unit residential complex for use as the primary 
place of residence of the particular individual or a 
relation of the particular individual, 

8 "Single unit residential complex" is defined in subsection 123(1) as: 

a residential complex that does not contain more than one residential unit, but 
does not include a residential condominium unit. 

9 "Single unit residential complex" in subsection 256(1): 

includes a multiple unit residential complex that does 
not contain more than two residential units. (emphasis added) 

10 In subsection 123(1) "multiple unit residential complex" is defined to mean: 

a residential complex that contains more than one residential unit, but does not 
include a condominium complex. 

11 "Residential complex" is defined in subsection 123(1) to mean: 

(a) that part of a building in which one or more 



residential units are located, together with 
(i) part of any common areas and other 
appUltenances to the building and the land 
immediately contiguous to the building that is 
reasonably necessary for the use and enjoyment of 
the building as a place of residence for 
individuals, and 
(ii) that propOltion ofthe land subjacent to the 
building that that part of the building is of the 
whole building, 

(b) that part of a building that is (i) the whole or patt of a semi-detached 
house, rowhouse unit, residential condominium unit or other similar prem
ises that is, or is intended to be, a separate parcel or other division of real 
property owned, or intended to be owned, apatt fi'om any other unit in the 
building, and (ii) a residential unit, together with that proportion of any 
common areas and other appurtenatlCes to the building and the land subja
cent or immediately contiguous to the building that is attributable to the 
unit and that is reasonably necessary for its use and enjoyment as a place 
of residence for individuals, 

(c) the whole of a building described in paragraph (a), 
or the whole of a premises described in subparagraph 
(b )(i), that is owned by or has been supplied by way 
of sale to atl individual atld that is used primat'ily 
as a place of residence of the individual, an 
individual related to the individual or a fOl1ner 
spouse ofthe individual, together with 
(i) in the case of a building described in paragraph (a), any appurtenatlCes 

to the building, the latld subjacent to the building and that part ofthe land 
immediately contiguous to the building, that are reasonably necessary for 
the use and enjoyment of the building, and 
(ii) in the case of a premises described in subparagraph (b )(i), that part of 

any COlmnon areas and other appurtenances to the building and the land 
subjacent or immediately contiguous to the building that is attributable to 
the unit and that is reasonably necessary for the usc and enjoyment of the 
unit, 

(d) a mobile home, together with any appurtenances to the home and, where 
the home is affixed to land (other than a site in a residential trailer park) for 
the purpose of its use and enjoyment as a place of residence for individu
als, thc land subjacent or immediately contiguous to the home that is at
tributable to the home atld is reasonably necessary for that purpose, and 

( e) a floating home, but not including a building, or that part of a building, that 
is a hotel, a motel, an iIm, a boarding house, a lodging house or other simi
lar premises, or the land atld appUltenances attributable to the building or 
patt, where the building is not described in paragraph (c) and all or sub
stantially all of the supplies of residential units in the building or part by 



way oflease, licence or similar arrangement are, or are expected to be, for 
periods or less than sixty days. 

12 "Residential unit" is defined in subsection 123(1) as: 

(a) a detached house, semi-detached house, rowhouse unit, condominium unit, 
mobile home, floating home or apartment, (b) a suite or room in a hotel, a motel, 
an hID, a boarding house, a lodging house or a residence for students, elderly 
persons, infinn persons or other individuals, or ( c) any other similar premises, or 
that part thereof that (d) is occupied by an individual as a place of residence or 
lodging, (e )is supplied by way of lease, licence or similar arrangement for the 
occupancy thereof as a place of residence or lodging for individuals, (f) is vacant, 
but was last occupied or supplied as a place of residence or lodging for individu
als, or (g) has never been used or occupied for any purpose, but is intended to be 
used as a place or residence or lodging for individuals. (emphasis added) 

13 "Residential condominium unit" is defined as: 

a residential complex that is, or is intended to be a bounded space in a building 
designated or described as a separate unit on a registered condominium or strata 
lot plan or descliption, or a similar plan or description registered under the laws 
of a province, and includes any interest in land pertaining to ownership of the 
unit. 

14 "Condominium complex" is defined as: 

a residential complex that contains more than one residential condominium unit. 

15 Subsection 15(2) of the Interpretation Act reads as follows: 

Where an enactment contains an interpretation 
section or provision, it shall be read and construed 
(a) as being applicable only if a contrary intention 
does not appear; and 
(b) as being applicable to all other enactments relating 
to the same subject-matter unless a contrary intention 
appears. R.S., c. 1-23, s.14. 

16 Can it be said in light of these provisions that Parliament intended that an individual who 
builds a detached single family dwelling for his or her own personal residence, or a person who 
buys from a builder a condominium unit should be entitled to the rebate, but an individual who with 
others hires a contractor to construct a condominium complex of which one unit will be that per
son's residence is not similarly entitled to the rebate? 

17 The result on the face of it is absurd and one should not readily assume that Parliament in-
tended to perpetrate an absurdity. In City of Victoria v. Bishop of Vancouver Island, [1921] 2 A. C. 
384 Lord Atkinson, speaking for the Judicial COlmnittee ofthe PIivy Council, said at p. 388: 



There is another principle in the construction of statutes specially applicable to 
this section. It is thus statcd by Lord Esher in Reg. v. Judge of the City of Lon
don Court (3): "If the words or an Act are clcar, you must follow them, even 
though they lead to a manifest absurdity. Thc Court has nothing to do with thc 
question whether the lcgislature has committed an absurdity. In my opinion, thc 
rule has always been this: -- if the words of an Act admit of two interpretations, 
thcn thcy are not clear; and if one interprctation lcads to an absurdity, and the 
othcr does not, the Court will conclude that thc lcgislature did not intent to lead 
to an absurdity, and will adopt the other intcrpretation. If 

18 Ifthe words are clear I cannot avoid an absurd result by ignoring them. Robertson J.A. said 
in Her Majesty TI1C Quccn v. Paxton (F.C.A., A-513-94, December 12, 1996): 

At the outset I wish to make clear that I am acutely aware ofthe prohibi
tion against cmploying the purposive approach in the contcxt of statutory lan
guagc which admits of no ambiguity and whcrc the legal and practical effect of a 
transaction is undisputed: see Canada v. Antosko, [1994J 2 S.C.R. 312 at 326-27, 
per Iacobucci J. 

19 If there is however another interpretation that leads to a result that is not absurd, that intcr-
pretation must be adopted. 

20 There are other principles of interpretation that must be observed as well: 

(a) The teleological approach: CUQ v. Corporation Notre-Dame de 
Bon-Secours [1994] 3 S.C.R. 3 at 17. This approach of course requires the 
identification of the telos at which the statute is aimed. Here the telos is to 
give a rebate to individuals who build their own residence as the appellant 
did. 

(b) The t!functional" as opposed to the "purely mechanicar' approach: The 
Queen v. Swantje, 94 D.T.C. 6633 (F.C.A.); affinned 96 D.T.C. 6310 
(S.C.C.). TIlis approach requires a considcration of the scheme as a whole, 
taking into account the intent of the legislation, its object and spirit and 
what it actually accomplishes. 

(c) Thc "words-in-total-context" approach: Lor-Wes Contracting Ltd. v. The 
Queen, 85 D.T.C. 5310 (F.C.A.). TIlis approach would reject the narrow 
focus which the respondent urges. In the context ofthe Act as a whole the 
appellant should be entitled to the rebate. 

(d) Object and spirit: Stubart hlVestments Ltd. v. The Queen, [1984] 1 S.C.R. 
536. TIle object and spirit of the legislation is the same as that stated in (a). 

(e) Clear words: Ville de Montreal v. ILGWUCenteretal., [1974J S.C.R. 59 
at 66 (F.C.A.); TIle Queen v. Coopers & Lybrand Limited, 94 D.T.C. 6541 
at 6546. Clarity is not something which one would routinely ascribc to the 
GST provisions ofthe Excise Tax Act and any ambiguity should be re
solved in favour of the taxpayer (Fries v. The Queen, 90 D.T.C. 6662 
(S.C.C.); Stubart (supra)). In any event we have here a perfectly under
standable expression "single unit residential complex" which in its plain 
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meaning includes a condominium unit and an attempt to restrict that 
meaning by reference to a definition it is clear was not intended to be used 
for the purpose of denying the new housing rebate. 

(f) The scheme ofthe legislation: Highway Sawmills Ltd. v. M.N.R., 66 
D.T.C. 5116 at 5120 (S.C.C.). The overall scheme is to grant a rebate to 
persons who build their own homes. 

21 By any ofthese rules the appellant should obtain the rebate. On the other hand a purely me-
chanical approach would deny the rebate on the basis that: 

(a) the definition of a single unit residential complex in subsection 123(1) 
( even in its extended version in subsection 256(1)) excludes a residential 
condominium unit; and 

(b) a multiple unit condominium complex is not a single unit residential com
plex within the meaning of section 256 ofthe Act because it contains more 
than two residential units; and 

( c) a multiple unit residential complex does not include a condominium com-
plex within the definition ofthat tenn. 

22 This, notwithstanding the fact that a "residential unit" includes a "condominium unit" and a 
"residential complex" includes a "residential condominium unit". One could, if it were not for the 
definition in subsection 123(1) of "single unit residential complex" logically proceed from the defi
nitions of "residential unit" and "residential complex" to the conclusion that a single condominium 
unit would be a "single unit residential complex" and that each of the 5 couples was, in essence, 
constructing its own residential unit within the building. Is the definition of "single unit residential 
complex" in subsection 123(1) an insuperable obstacle to such a conclusion? I cannot ignore the 
definition unless it is possible to conclude that it is not applicable because a contrary intention ap
pears (subsection 15(2) ofthe Interpretation Act). 

23 I think that the view that confonns more closely to the object, spirit and scheme ofthe leg-
islation is that a contrary intention is apparent where the expression "single unit residential com
plex" is used in subsection 256(2). One can readily see why it may have been necessary to draw a 
distinction between a "single unit residential complex" and a "residential condominium unit" for the 
purposes of section 191 and section 254. hl section 255, which deals with rebates payable to share
holders in a co-operative housing corporation, no distinction is made and the tenn "residential unit" 
(which is an all-embracing term) is used. I can, however, see no purpose in excluding from the or
dinary meaning of "single unit residential complex" a residential condominium unit for the purpose 
of denying the rebate to a person who builds his or her own condominium unit. While I 
acknowledge that this in itself is not a reason for ignoring a definition, it does at least lead me to 
conclude that such an exclusion, for the purposes of subsection 256(2), was both inadvertent and 
inconsistent with the context ofthe new housing rebates. 

24 Section 15 ofthe Interpretation Act directs us, in forceful and unequivocal terms, not to ap-
ply interpretation sections mechanically. I regard the words "as being applicable only if a contrary 
intention does not appear" (emphasis added) or, in French, "n'ont application qu'a defaut 
d'indication contraire" as requiring the use of definitions only where there is no contrary intention. 
The granting of a rebate in all other circumstances, with no apparent reason for denying it to a per-



son who builds his or her own condominium in a condominium complex, appears to me to indicate 
a statutory context from which a contrary intention may be inferred. 

25 In Quemont Mining Corp. Ltd. et al. v. M.N.R., 66 D.T.C. 5376 at 5387, :Mr. Justice 
Cattanach ofthe Exchequer Court considercd section 34 ofthe Interpretation Act, R.S.C. 1952 
c.158, which at that time read as follows: 

34. Definitions or rules of interpretation contained in any Act, unless the 
contrary intention appears, apply to the construction of the sections of the Act 
that contain those definitions or rules of interpretation, as well as to the other 
provisions of the Act. 

26 In the result he excluded the application of a definition "income derived fi'Oln mining opera
tions in a province" contained in paragraph 701 (2)(a) of the Income Tax Regulations from a fonnu
la under which the amount of provincial mining taxes deductible were to be calculated. Mr. Justice 
Cattanach's judgment was affinned by the Supreme Court of Canada, sub nom. Rio Algom Mines 
Ltd. v. M.N.R., 70 D.T.C. 6046. The majority of the Supreme Court of Canada did not refer to the 
Interpretation Act. Rather they based their decision upon "the plain meaning of the regulation" and 
the fact that any other construction would produce an anomaly. The wording of the present subsec
tion 15(2) appears to me to express the statutory restriction on the use of definitions more strongly 
than did fonner section 34. 

27 In Regina v. Scory, (1965), 51 W.W.R. 447 (Sasle QB) Davis J. said at p. 448: 

To hold that the definition is exhaustive and must prevail would do vio
lence to the recognized rules of grammar and would render the subsection mean
ingless. The law is that if a defined expression is used in the context which the 
definition will not fit, the context must be allowed to prevail over the "aliificial 
conceptions" ofthe definition clause and the word must be given its ordinary 
meaning: Maxwell on Interpretation of Statutes, 11th ed., p.31; Strathern v. 
Padden [1926] SC (J) 9. 

28 This observation was quoted with approval by Rip J. of this couli in Taylor v. M.N.R., 88 
D.T.C. 1571. To the same effect Esson J.A. in the British Columbia Court of Appeal said in Cadil
lac Explorations Ltd. v. Procan Exploration Company et aI., 53 B.C.L.R. 353 said at p. 357: 

I will assume that a contrary intention can be established not only by ex
press words but also by the context and other considerations requiring a different 
interpretation. In Pac. Simpson Lbr. Ltd. v. Kaisha, [1982] 3 W.W.R. 194, 129 
D.L.R. (3d) 236, this cOU1i applied such an approach in considering the words 
"unless a contrary intention appears" in s. 3(1) of the same Act in construing the 
words "year" in the regulations [Indian Timber Regulations, C.R.C. 1978, c. 961] 
under the Indian Act, R.S.C. 1970, c. 1-6. The court gave a number of reasons for 
holding that "year" in those regulations did not have the meaning set out in the 
Interpretation Act. That conclusion was based upon the history of the legislation, 
the absurdity and impracticability which would result if the definition in the In
terpretation Act was to be applied, and the fact that the word appeared in a phrase 
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(year of issue) in which it would be reasonable to think that a different meaning "'I 
was intended from if it had been used alone. Those reasons, taken together, were 
held to require the finding that a contrary intention appeared. 

The difference between "only if the contrary intention does not appear" in 
s. 14(2)(a) and "unless the contrary intention appears" in s. 14(2)(b)and s. 3(1) of 
the same Act is puzzling but I can see no reason to think that any difference in 
meaning was intended. The question must still be whether the context and other 
considerations require the conclusion that a contrary intention appears. I Calmot 
find that, in this case, they do. 

'-29 The GST provisions of the Excise Tax Act are a particularly striking example of the judi-
cially criticized practice of enacting under the guise of definition. We not infrequently encounter, in 
interpreting this statute, cases in which the object of the legislation could be defeated if the substan
tive dog is allowed to be wagged by the definitional tail. I shall not repeat the criticisms that have 
been made of the practice beyond noting that in Craies on Statute Law, Seventh Edition, at pages 
212-216, a number of cases are cited in which the practice is deplored and the dangers of indis
criminate use of interpretation provisions are expressed. The problem in this case stems from Par
liament's giving to "single unit residential complex" a meaning that is inconsistent with its ordinary 
meaning for certain purposes and from the Department's applying that definition in a context to 
which the restriction plainly could not have been intended to apply. 

30 In this case I think that a contrary intention is apparent, and that the builder of his own resi
dential condominium unit to be used as his personal residence is entitled to the rebate provided un
der subsection 256(2). 

31 The appeal is allowed and the assessment is referred back to the Minister of National Reve-
nue for reassessment on the basis that the appellant is entitled to the rebate under subsection 256(2). 

qp/d/scl/mjbIDRS 

1 It is evident that the government recognizes the anomalous position created by its view of 
tlle application of subsection 256(2). Subsection 66(1) of the April 23, 1996 Notice of Ways 
and Means Motion extends the rebate to owner built residential condominium units. Of 
course I cannot take into account subsequent legislation in construing a statute and a fortiori I 
Call1iot take into account proposed legislation that is not yet law: The Queen v. Specialties 
Distributors Ltd., 54 D.T.C. 1139 at 1141. In any event the proposed legislation, ifit ever be
comes law, unlcss it is changed before final reading, will only be effective in respect of ap
plications made on or after April 23, 1996. 
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Application by Caressant Care Nursing Home for judicial review oftwo decisions by the Pay Equi
ty Hearings Tribunal finding that Caress ant fell within the definition of a public sector employer 



under the Pay Equity Act, and that its entire operation was subject to the proxy method of wage 
comparison pursuant thereto, and refusing reconsideration of the decision. Caressant was a private 
corporation that owned and operated a nursing home and retirement home in separate wings of the 
same building. The nursing home received government funding and was subject to strict regulation. 
The retirement home operated as a private business. The Tribunal held that any corporation that op
erated a liccnsed nursing home was a public sector employer. It concluded that because the same 
legal entity operated both the nursing home and the retirement home, Caressant was a public service 
employer in respect of both facilities. It fuliher held that the operation of both facilities was inextri
cably intcrtwined. Following the Tribunal's decision, the provincial govennncnt enacted a regula
tion to clarify that the applicable statutory definition applied only in respect of an employer's nurs
ing homc beds. Following the amendment, the Tribunal refused to excrcise its discretion to recon
sider its decision at the behest of Caressant. The Tribunal held that thc amcndment did not have 
retrospective effect and therefore had no bearing on its initial decision. 

HELD: Application allowed. The finding that the amendment was not retrospectivc was a pure 
question of law and was thus reviewable on a standard of correctness. The Tribunal's decision not to 
reconsider its initial decision was correct because there was no implication that the amendment ap
plied retrospectively. The initial issue before the Tribunal was a question of mixed law and fact that 
involved principles of statutory interpretation, and attracted a measure of deference to its expertise. 
As such, the initial decision was reviewable on a standard of reasonableness simpliciter. The find
ings that Caressant was the actual employer of both businesses, and that both businesses were part 
ofthe same establislnnent were reasonable. However, the detennination that the term "public sector 
employer," if applicable to any aspect of an employer's business, was appropriate for all aspects of 
an employer's business, was umeasonable. The Tribunal's approach of a literal interpretation created 
an unfair and absurd result by creating different conditions for Caressant, as an owner of a private 
retirement home, by virtue of the fact that it also owned a publicly funded nursing home. A rcview 
of extrinsic materials was consistent with an interpretation that the proxy method of comparison 
was never intended to apply to private sector businesses. Accordingly, the Tribunal's decision was 
quashed and remitted for a new hearing. 
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REASONS FOR JUDGMENT 

The judgment of the Court was delivered by 

A.M. MOLLOY J.:--

A. INTRODUCTION 

1 The applieant ("Caressant Care") is a private eorporation whieh owns a nursing home and re
tirement home in st. Thomas, Ontario. The two homes are on the same property and are essentially 
separate wings of the same building, separated by a door. The nursing home side is licensed under 
the Nursing I-lome Act, R.S.O. 1990, c. N-7, receives govell11nent funding for its operations and is 
subject to strict governmcnt scrutiny and controls. The retirement home sidc is strictly a private 
business operation, receives no government fil11ding, and is not subject to any controls beyond those 
imposed on any business operating in the provinee. Both aspects of Caressant's business have a 
predominantly female workforee and are subjeet to wage adjustment under the Pay Equity Aet, 
R.S.O. 1990, e. P-7, as amended (lithe Aet"). It is clear the nursing home side of Caressant's busi
ness falls within the broader publie seetor and as sueh is subjeet to the "proxy method" for purposes 
of wage eomparison. Likewise, it is clear that private businesses are not subjeet to the proxy method 
of eomparison. 111e issue in the ease before the eourt is whether, in the partieular circumstanees of 
this business, the retirement home side of Caress ant Care is also subj ect to the proxy method of 
comparison. 

2 hl a deeision dated December 17, 2001, the Pay Equity Hearings Tlibunal decided that 
Caressant Care fell within the definition of public sector employer under the Act and that its entire 
operation, both the nursing home and retirement home aspects, were subjeet to the proxy method of 
comparison. That deeision was based on an Appendix to the Sehedule to the Act, which provided 
that the public sector included ifany corporation ... that operates or provides a nursing home, under 
the authority of a licence issued under the Nursing Homes Act". 

3 On February 6, 2002, the Ontario Legislature enaeted a regulation which amended the appli-
cable part of thc dcfinition by adding to it, "but, for greater certainty, only in respeet of its nursing 
home beds with respect to which funding is reeeived from the Province of Ontario if . Following this 
amendment, Caress ant asked the Tribunal to reeonsider its earlier dccision. By decision dated May 
6, 2002, the Tribunal refused to exercise its diseretion to reconsider its decision. 

4 Caressant Care now seeks judicial review of both Tribunal dccisions. 

B. THE STATUTORY SCHEME 

5 The Pay Equity Act came into foree on January 1, 1988. The purpose of the legislation is to 
redress historic and systemic gender discrimination in the workforce, whieh has resulted in women 
being paid less than men for work of equal value. The Act applies to the public sector and to plivate 
employers with more than 10 cmployees. However, there are distinctions within the legislation be
tween public and private cmployers as to the applicability of certain provisions. 

6 Under the legislative schemc, employers are required to identify job classes bascd on a neu
tral set of cdteria and to detenninc if there is gender predominanee in those job classes. The value 
of the work perfonned by eaeh job class is then detennined based on skill, effort, responsibility and 



working conditions. Under the scheme as first introduced, the remaining step required the employer 
to earry out a "job-to-job" comparison, comparing the remuneration paid to femalc job classes with 
that paid to equal or comparably valued malc job classes. The employer was then rcquircd to in
creasc the salaries of female employees who were receiving less than their male counterpatis in 
compat'able male job classes. 

7 There were difficulties applying the job-to-job comparison method in predominantly female 
workplaces. In 1993, the Act was amended to include two altemative methods of comparison for 
situation in which the job-to-job method was not workable: the proportional value method and the 
proxy method. 

8 The proportional value method applies to any situation in which there are not sufficient males 
or male job classes in the workplace to compare using the job-to-job method. Under the proportion
al method, the employer is required to detennine the ratio between the remuneration paid for male 
job classes and the value of the work performed. The same exercise is then carried out for the fe
male job classes. If the ratio of pay to value of work is lower for a female job class than for male job 
classes, the female wages are required to be raised to achieve equity. 

9 If an employer is unable to apply either of the job-to-job or propOliional value methods of 
comparison, the employer is obliged to notify the Pay Equity Office. The matter is then referred to a 
Review Officer who considers whether, in fact, there is any female job class within the employer!s 
establishment that cannot be compared using those two methods of compatison. If so, and if the Re
view Officer detennines "that the employer is a public sector employer", then the Review Officer 
may make an order declaring the employer to be a "seeking employer": s. 22.12(2) of the Act. The 
seeking employer is required to determine the relationship between the value of work performed in 
its female job classes atld the remuneration paid for that work. This pay/value ratio is then com
pared to that of a proxy employer, based on a list set out in Regulation 396/93 of the Act. The Reg
ulation contains a list of categories of seeking employers atld matches them to a list of proxy em
ployers. The proxy employers are for the most part public hospitals, school boards or facilities op
erated by a municipality. Seeking employers who operate nursing homes, homes for the aged or 
who provide other services for seniors are compared to "a home for the aged operated by one or 
municipalities under the Homes for the Aged and Rest Homes Act". A seeking employer that does 
not fit within any of the categories listed must be compared to a hospital or municipality: s. 2(1) and 
(3) of the Regulation. 

10 It is a precondition to the application of the proxy method of comparison that the Review 
Offieer detennine the employer to be a "public sector employer". The Act includes both a Schedule 
and atl Appendix to that Schedule. "Public seetor employer" is defined in the Act to mean any em
ployer listed in the Schedule to the Act. In tum, s. 1 (i) of the Schedule provides that the public sec
tor includes any corporation "set out in the Appendix to this Schedule". The Appendix is organized 
under the headings of various Govemment of Ontario Ministries. Under the heading "Ministry of 
Health", the Appendix sets out a number of employers deemed to be part of the publie seetor, in
cluding: 

1. Any corporation ... that operates or provides, 

(b) a nursing home, under the authority of a licence under the Nursing Homes 
Aet (R.S.O. 1990, c. N-7). 



11 There is no other clarification in the Act as to which employers are public sector and which 
are not. "Private sector" is defined to mean all of the employers who are not in the public sector and 
an employer is deemed to be in the "public sector" if it is listed in either the Schedule or Appendix. 

12 An employer's "establishment" is defined in s. 1 (1) of the Act to mean "all of the employees 
of an employer employed in a geographic division. The relevant portion ofthe definition ofHgco
graphic division" is "county, territorial district or regional municipality". 

13 An employer subject to an order made by a Review Officer may request a hearing before the 
Pay Equity Hearings Tribunal. That Tribunal is protected by a privative clause, s. 30(1) ofthe Act, 
which states: 

The Hearings Tribunal has exclusive jurisdiction to exercise the powers con
felTed upon it by or under this Act and to determine all questions of fact or law 
that arise in any matter before it and the action or decision ofthe Hearings Tri
bunal thereon is final and conclusive for all purposes. 

C. THE DECISION OF THE TRIBUNAL 

The Initial Decision (December, 2001) 

14 Caressant Care reported to the Pay Equity Office that it had a predominantly female work-
force at its retirement home and was unable to use either of the job-to-job or proportional value 
methods of comparison in order to develop a pay equity plan. The Review Officer confirmed that 
Caress ant Care was in fact ullable to use those methods and went on to detennine that Caressant 
Care fell within the telm "public sector employer", such that the proxy method of comparison would 
apply. Caressant Care sought a hearing before the Tribunal with respect to that detennination. The 
Tribunal healing proceeded before a tIn'ee-person panel and occupied 35 days of testimony and ar
gument over a period oftwo-and-a-halfyears. The Tlibunal issued a 67 page written decision on 
December 17, 2001. The Tribunal heard this case together with four others in similar circumstances. 
However, only the decision with respect to Caressant Care is before this court on judicial review. 

15 The Tribunal first reviewed some of the general background facts. The Tribunal accepted 
evidence before it that there are 500 retirement homes in Ontario and 300 nursing homes licensed 
under the Nursing Homes Act. Of the retirement homes, 70 have adjoining nursing homes (of which 
Caressant Care's facility in st. Thomas is one). The Ttibunal noted the substantial differences be
tween nursing homes and retirement homes. Nursing homes are highly regulated by the Ministry of 
Health and governed by statute; anyone who wants may build and operate a retirement home subject 
only to laws of general application such as zoning by-laws and fire codes. Nursing homes are sub
ject to mandatory service standards, govemment monitoring and inspections; retirement homes have 
no such restrictions and are not inspected even if they have an adjoining nursing home that is in
spected. Nursing homes receive considerable govemment funding in three notional envelopes (ac
commodation, nursing, and programs) and may also receive some funds from the residents; retire
ment homes receive no govemment funding. Nursing homes must aceount strictly for all funds re
ceived and are pennitted to eam a profit only on the accommodation aspect of its business with any 
monies unspent in respect of nursing and programs being retumed yearly to the govennnent; re
tirement homes are businesses operated for a profit without govemment controls. Nursing homes 
are required to comply with a govemment design standard for their physical facilities; retirement 
homes are only required to meet minimum building code standards. Admissions to nursing homes 



are controlled by a govemment agency and applieants are placed on waiting lists and placed in fa
cilities based on Ministry of Health eligibility criteria; admissions to retirement homes are based 
solely on choices made by the residents and their families. A resident of a retirement home adjacent 
to a nursing home has no right to admission to the nursing home, but must go through the same 
process of eligibility selection through the Ministry. Nursing home regulations specify celiain 
numbers of employees with certain qualifications and mandatory staff/resident ratios; retirement 
homes are free to hire any type or number of employees they wish. Nursing homes are treated as 
part of the public sector for pay equity purposes; retirement homes are not. 

16 The Tribunal noted that the Act makes substantial distinctions between the public and pri
vate sector. The Tribunal held that the interpretation to be ascribed to lIpublic sector" and "private 
sector" can only be based on how those tenns are used in the Pay Equity Act itself. It found case 
law based on how those tenns are used in other contexts to be of no assistance in this analysis. The 
Tribunal reviewed the definitions in the Act and held that this created a "hierarchy of inquiries" in 
that one must first consider whether an employer is listed in the Schedule. If so, the employer is 
public sector. If not, by the process of exclusion, it is private seetor. The Tribunal further held that 
the Act "sets up a binary schemell

, in that an employer has to be in one category or the other, and 
held that the Act "does not contemplate the existence of!hybrid! employers": Reasons para. 64. The 
Tribunal then reviewed the various categories of employers listed in the Schedule and Appendix 
and concluded it was simply a catalogue of entities rather than a functional examination of activities 
perfonned. It therefore rejeeted the possibility of a jurispmdential definition of "public sector" 
based on the nature of the employer's operations and detennined that it is the identity of the em
ployer and whether it is listed in the Schedule that is the sole determinant of public sector status: 
Reasons paras. 71-73. 

17 Next, the Tribunal looked at the Schedule and Appendix and hcld that the provision with 
respect to operators of nursing homes was clear and unambiguous. A corporation that operates a 
nursing home under a license under the Nursing Homes Act falls within the publie sector. The Tri
bunal held that sinee the language was unambiguous, it should be given its plain meaning without 
resort to extraneous aids to interpretation such as legislative debates: Reasons paras. 57 and 75. 
Thus, the Tlibunal detennined that the question before it was whether the corporation that operated 
the nursing home also operated the retirement home. 

18 To answer that question, the Tribunal tumed to established jurispmdence dealing with how 
"employer" status is detennined under the Act. Reference was made to Hilton Works (No.3) 
(1994),5 P.E.R. 34, in which a tribunal under the Act held that theoretically a non-legal entity could 
be an "employer" for purposes of the Act, but where there is a relationship between the non-legal 
entity and a legal entity, "the existence of only one legal entity may be a sufficient indicator that the 
non-legal entity does not enjoy sufficient independence and autonomy to be capable of being a sep
arate employer": Reasons para. 78. 

19 The Tribunal found that the existence of only one legal entity operating the nursing home 
and the retirement home was sufficient to detennine the Caressant Care corporation to be the em
ployer for both facilities. The Tribunal then reasoned that since that employer holds a nursing home 
license, it is a public sector employer for purposes of the Act. 

20 The Tribunal then went on to find, in the altemative, that when all the relevant factors de-
veloped under previous jurispmdence are taken into account, the Caressant Care corporation is the 
employer in respect of both the nursing home and retirement home. The criteria considered were: 



who has overall financial responsibility; who has responsibility for compensation practices; what is 
the nature of the business, service or enterprise; and what is most consistent with achieving the 
purposes of the Act: Reasons at para. 83. Although the finances of both aspects of the business are 
separately accounted for, overall financial supervision and control of both businesses is by the 
Caress ant Care head office persomlel. Likewise, the corporation is responsible for compensation 
practices at both workplaces. There are separate staff rooms for each side of the business, separate 
employee requirements and separate bargaining units. However, there is also considerable overlap 
in functions. For example, there is only one central office and only one phone number, which could 
be answered by staff in either facility. Some of the food preparation and related services are shared. 
Employees on the retirement home side do the laundry for both facilities. A registered nurse em
ployed on the nursing home side is in charge of the entire facility at night. Based on these and other 
facts of a similar nature, the Tribunal concluded that there was a single employer for both sides of 
the business. The Tribunal stated, at para. 86, "In these Applications the employment practices of 
the Nursing Home and the Retirement Home in each Retirement Community are so intertwined on a 
regular basis that they are inconsistent with the notion of separate employer status." 

21 Finally, the Tribunal considered whether the nursing home and retirement home sides of the 
business were part of the same "establislunent". It ruled that under the Act this designation is based 
on geographic divisions, regardless of whether the work perfonned in different locations is similar 
in nature. Therefore, all employees of the employer in a municipality would be part of the same es
tablismnent for purposes ofthe Act. The Tribunal held that it is not necessary to find a community 
of interest among employees in order to detennine either the identity of the employer or the scope 
ofthe establismnent. The Tribunal rejected the argument that this would result in an absurd result 
by bringing employees of the retirement home into the public sector. TIle Tribunal recognized the 
logical consequences of its decision for radically different business operations, stating at para. 90, 
"Consequently, if a single legal entity operates a gas station, a retirement home and a pizza parlour 
within the same municipality, the workers of all tlu'ee comprise the employer's establislunent." 

22 The Tribunal concluded its analysis by holding, in para. 95: 

The Applicants also suggested strongly and repeatedly that the Legislature never 
intended to make proxy applicable to the Retirement Homes. The flaw in this ar
gument, of course, is that the Tribunal must interpret the language actually em
ployed in the Act, and to give effect to the Applicants' position would require us 
to read language into the Schedule so that a corporation is part of the public sec
tor if it operates a nursing home pursuant to a license "but only to the extent of its 
nursing home operations". In any event, the Legislature has the ability to amend 
the Act. We note it did so after some early Tribunal decisions identified the 
Crown as the employer of persons working in agencies listed in the Schedule. 

The Reconsideration Decision (May, 2002) 

23 The Tribunal's initial decision was released on December 17, 2001. On February 6,2002, 
Regulation 37/02 under the Act was proclaimed. It addressed only that section of the Appendix to 
the Schedule dealing with operators of nursing homes and amended it by adding the words "but, for 
greater certainty, only in respect of its nursing home beds with respect to which funding is received 
from the Province of Ontario." This language is strikingly similar to that which the Tribunal had 



said in its initial ruling would have to be read into the provision in order to aehieve the result for 
which Caressant Care and other applieants had argued. 

24 Caressant Care requested the Tribunal to reconsider its initial decision, submitting that the 
amendment to the Appendix constituted a change in circumstances and that the decision was wrong 
in law. The reconsideration was heard by the same panel that issued the initial decision. The Tribu
nal held, consistent with other jurisprudence of the Board, that reconsideration was a discretionary 
matter and would be exercised only where: (i) there was new evidence not available at the time of 
the hearing that would likely make a substantial difference to the outcome; (ii) there had been a 
change in cireumstances; or (iii) it was established that the earlier decision was wrong in law. 

25 The Tribunal held that the amendment to the Appendix did not have retrospective effeet and 
therefore had no bearing on its decision. It declined to eonsider the new provision as an interpretive 
aid, holding that it had already decided the language ofthe Act was plain and unambiguous and it 
was therefore not relevant to consider extraneous evidence on its interpretation. Other arguments 
made by the applicants as to the earlier decision being wrong in law were found to be simply a re
hashing of arguments made earlier and already rejeeted in the initial decision. The Tribunal there
fore refused to reconsider its initial decision. 

D. STANDARD OF REVIEW 

26 There are three potential standards of review: correctness, reasonableness simpliciter, and 
patent unreasonablencss. The Supreme COUli of Canada has held that the detennination of the ap
propriate standard of review for a pruiieular decision of an administrative tribunal should be based 
on a "pragmatic ruld functional approach!! based on four factors: (i) the existence or absence of a 
privative clause; (ii) the purpose of the legislation and ofthe pruiicular provision; (iii) the expeliise 
of the tribunal relative to that of the reviewing cOUli on the issue in question; and (iv) the nature of 
the question before the tribunal: Pushpanathan v. Canada (Minister of Citizenship and hnmigra
tion), [1998] 1 S.C.R. 982. 

27 The Pay Equity Tribunal is protected by the "strong!! privative elause in s. 30(1) of the Act: 
Haldimruld-Norfolk (Regional Municipality) Commissioners of Police v. ONA, [1989] O.J. No. 
1995 (Div.Ct.), upheld on appeal, (1990) 41 O.A.C. 148 (C.A.); WentwOlih County Board ofEdu
cation v. Wentworth Women Teachers' Association, [1991] O.J. No. 723 (Div.Ct.). This is a factor 
that suggests a struldru'd of review at the highest level of deference, patent unreasonableness. 

28 The purpose of the Act is to redress systemic gender discrimination in compensation for 
work. Thc public interest is clearly engaged ruld there is a high policy-driven eomponent to deci
sions under the Aet. Decision makers under the Act are rcquired to balrulce multiple sets of com
peting intercsts. The pruiicular legislative provisions at issue in this case are dcfinitional sections of 
the Act which will detennine whether the employees ofthe retirement home side of the business 
will be considered as prui ofthe broader publie sector for purposes of pay equity. There has already 
been a detennination that ajob-to-job comparison is not workable in this workplace. If the employ
ees do not fall within the public sector, they will not receive pay equity adjustments, even though 
the employees in the adjacent nursing home will. On the other hand, the employer runs a private 
business in competition with hundreds of other retirement homes in the provinee. Designating this 
business as prui of the public sector would require the employer to increase the wage levels of its 
employees by comparing them to the wage levels at publicly owned ruld funded nursing homes 
without receiving any govenunent funding toward its costs. The Tribunal's decision, therefore, af-



fects the public interest as well as the private interests ofthe employer and employees. This weigh
ing of competing interests in a policy-laden public interest field is another factor attracting a stand
ard of review at the more deferential end of the scale: Dr. Q. v. College of Physicians and Surgeons 
of British Columbia, [2003] 1 S.C.R. 226 at para. 31. 

29 The question before the Tribunal involves the interpretation of its home statute. An under-
standing of the policy and practical implications of such a detennination must necessarily infonn 
the decision. The Tribunal has considerable expertise in the subject area of pay equity. In Ontario 
Nurses' Assn. v. Ontario (Pay Equity Hearings Tribunal) (1995), 23 O.R. (3d) 43 (C.A.), Abella 
lA. (as she then was) recognized the special expertise ofthe Tribunal at page 56, as follows: 

The language ofthe statute makes it clear that the overall responsibility for when, 
whether and how pay equity is achieved lies with thc Pay Equity COlmnission, 
and its adjudicative branch, the Pay Equity Hearings TribunaL The tripartite 
membership of the Tribunal consists of representatives fi'om labour, manage
ment, and legal spheres whose backgrounds and continuing exposure to the leg
islation gives them a unique expertise. And it is clear from the privative clause 
and the legislation as a whole that the plli-pose of the Tribunal is to serve as the 
exclusive adjudicative body dealing with the redress of systemic gender discrim
ination in compensation for work, or pay equity. 

30 To the extent that the Tlibunal is engaged in technical pay equity matters (such as the appli-
cation of various methods of wage comparison and the identification of job classes), the Tribunal's 
special area of expertise is clearly engaged. Likewise, application of many of the legal principles 
developed in pay equity jurispmdence (such as who is the "employerll for the purposes of pay equity 
and the meaning of "establislunent"), may also engage that special expertise, although to a some
what lesser extent. On the other hand, questions of pure law not requiting a deep understanding of 
the operation of pay equity schemes, will not engage the Tribllilal's expertise to the same degree. 
Depending on the nature of the particular question before it, the Tribunal's expertise will not be 
greater than that ofthc Court. 

31 The question before the Tribunal in this case required it to interpret the definition of "public 
sector employer" within the context of the legislation. Upon interpreting that definition as plain and 
unambiguous, the Tribunal concluded that if a cOl-poration held a nursing home license it was by 
definition a public sector employer. That, in my view, is primarily a question oflaw involving prin
ciples of statutory interpretation. However, the provision in question must be intet-preted in context, 
which requires an understanding of the statutory scheme and, as I will develop later, the legislative 
intent ofthe particular provision involved. In that regard, the Tribunal clearly has an expertise be
yond that of the Court. In addition, in considering the implications of its interpretation of the defini
tion, and partiCUlarly in detennining who was the employer and what was the establishmetlt, the 
Tribunal was applying pay equity concepts in the area of its special expertise. 

32 On the whole, the question before the Tribunal in its initial decision was a question of mixed 
fact and law, but one that is more law-driven than fact-driven. This is a factor that would suggest 
less deference. 

33 Detennining the appropliate standard of review requires this Court to weigh each of the four 
factors identified in Pushpanathan in the context of the particular tribunal and the particular ques
tion before that tribunaL The starting point is usually a consideration of the standard applied by oth-



er reviewing courts. However, a review of previous cases dealing with the standard of review for 
this Tribunal is not determinative in this case. The COUli of Appeal in Ontario Nurses! Assn. v. On
tario (Pay Equity Hearings Tribunal), supra, applied a standard of patent unreasonableness. Howev
er, that case turned on whether the issue determined by the Tribunal was jurisdictional in nature and 
whether the applicable standard was either correctness or patent unreasonableness. This was before 
the Supreme Court of Canada's decisions in Canada (Director ofInvestigation and Research) v. 
Southam, [1997] 1 S.C.R. 748 and Pushpanathan (in 1998), and therefore did not involve a consid
eration of the four factors and the possibility of a reasonableness simpliciter standard in addition to 
the other two standards. The same comment, and therefore the same caution, applies to the deci
sions of the Divisional COUli and Court of Appeal in Haldimand-Norfolk (Regional Municipality) 
Commissioners of Police, supra. 

34 Counsel for the Tribunal and counsel for the Union rely on Employees at the Queen Street 
Mental Health Centre v. Ontario (Management Board Secretariat), [2001] 0.1. No. 2255 (Div.Ct.) 
and General Health Services Inc. (c.o.b. Circle of Life Health Services) v. Buchanan, [2004] 0.1. 
No. 1567 (Div.Ct.) as having established an applicable precedent for the standard of patent unrea
sonableness. I do not agree. The Queen Street Mental Health Centre case was subsequent to 
Pushpanathan. However, the Court in that case did not set out any analysis of the factors identified 
in Pushpanathan, but rather relied on the Court of Appeal decision in Ontario Nurses! Association v. 
Ontario (pay Equity Hearings Tribunal) as authority for imposing a standard of patent unreasona
bleness. Further, that decision is distinguishable on its facts. The issue before the Tribunal in that 
case was the applicants! contention that a pay equity plan did not comply with the Act because the 
methodology used for valuing jobs was not gender neutral. That is an issue which goes to the heart 
of the Tribunal's specialized expertise. In the Circle of Life case, it would appear that the issue of 
the appropriate standard to be applied was not argued, but rather that all counsel conceded the 
standard of review was patently unreasonable. Again, this decision is distinguishable because of the 
nature of the decision before the Tribunal, which had a significant factual component. 

35 Wellington (County) v. Butler (2001),56 O.R. (3d) 271 (Div.Ct.), was ajudicial review of a 
Pay Equity Tribunal decision interpreting the word "employee". The Tribunal held that the individ
uals involved (who provided day care in their homes) were employees of the County, rather than 
independent contractors, and therefore entitled to pay equity under the Act. The Divisional Court 
three-member panel was split on the appropriate level of review. The majority members (Aston and 
Wright JJ.) were both of the view that the Tribunal decision should be quashed, and both stated they 
would have quashed the decision no matter what standard of review was applied. Aston J. appears 
to have leaned somewhat towards the reasonableness simpliciter standard, based on a determination 
that although the Tribunal had expertise it was not engaged in the same way, relative to the court, as 
would be the case in considering other aspects of the complex statutory scheme. He saw the ques
tion of whether the individuals were employees as being, ultimately, a legal conclusion. However, 
he then went on to hold that the applicable standard did not affect the outcome of his decision and 
ruled that the Tribunal decision should be quashed as patently unreasonable. Wright J. agreed in the 
result with Aston J., but for separate reasons in which he stated that the issue before the Tribunal 
was a question oflaw and that the Tribunal had no expertise to detennine it. Lane J., in dissent, 
would have imposed a patently unreasonable standard of review, and would not have interfered with 
the Tribunal decision. 

36 The only other decision of which I am aware dealing with the application of the 
Pushpanathan principles to detennine the standard of review for this Tribunal is a decision of this 



Court, which was released just a few days before the argument of this case: Bucyrus Blades of 
Canada Ltd. v. McKinley, [2005] OJ. No. 231 (Div.Ct.). The applicant in that case (Ms. McKinley) 
had been dismissed by her employer, Bucyrus Blades. She accepted a tennination package and 
signed a release which released all claims including "any claim under the 'Employment Standards 
Act of Ontario', the 'Human Rights Code of Ontario', or any other similar legislation governing or 
related to the employment ofthe Releasor". Thereafter she proceeded with a complaint under the 
Pay Equity Act seeking an adjustment of her wages. The Review Officer decided that since the Pay 
Equity Act was not specifically listed, Ms McKinley had not released her rights under that legisla
tion. The Tribunal confinned the Officer's decision. On judicial review, the majority ofthe Divi
sional COUli considered the Pushpanathan factors and held that the appropriate standard of review 
on this issue was cOlTectness, but that a standard of reasonableness applied to a fmiher decision as 
to whether, apart from Ms. McKinley's situation, the employer was subject to pay equity. Crane, J. 
(wliting on behalf of himself and Fe111er J.) held at paras. 59 and 60: 

It is clear from its Reasons that the Tribunal decided to engage in a legal inter
pretation of the parties' agreement. It did an analysis of the wording oftheir con
tract and came to a conclusion on the intention of the parties. In my view, this is 
the application of the COlmnon law of eontract. The review standard of COlTect
ness applies. 

The Tribunal also engaged in a policy detennination as to whether the employer 
(absent Ms. McKinley) was subject to the provisions ofthe Pay Equity Act, and 
in particular s. 7. This issue is, on this Record, one of mixed faet and law to 
which a standard of reasonableness could apply. 

37 The minolity judge in Bucyrus Blades (Pitt J.) would have applied a standard of patent un-
reasonableness. 

38 I am mindful, also, of the Supreme Court of Canada's further elucidation of the 
Pushpanathan principles in Voice Construction Ltd. v. Construction & General Workers' Union, 
Local 92, [2004] 1 S.C.R. 609, in which the decision under review involved a labour arbitrator's in
terpretation of a collective agreement. All nine judges of the Court held that the applicable standard 
of review was reasonableness simpliciter. Major J. (writing the unanimous opinion of the Court on 
these points) held at para. 18: 

." Where little or no deference is directed by the legislature, the tribunal's deci
sion must be COlTect. Where considerable deference is directed, the test of patent 
umeasonableness applies. No single factor is detenninative of that test. A deci
sion of a specialized tribunal empowered by a policy-laden statute, where the 
nature of the question falls squarely within its relative expertise and where that 
decision is protected by a full privative clause, demonstrates circumstances call
ing for the patent unreasonableness standard. By its nature, the application of pa
tent unreasonableness will be rare. A definition of patently unreasonable is diffi
cult, but it may be said tlmt the result must almost border on the absurd. Between 
conectness and patent unreasonableness, where the legislature intends some def
erence to be given to the tribunal's decision, the appropriate standard will be rea
sonableness. In every case, the ultimate detennination of the applicable standard 



of review requires a weighing of all pertinent factors: see Pushpanathan, supra, at 
para. 27. 

(Emphasis added) 

39 In Voice Construction, the Supreme Court noted the legislation shielded the decisions of ar-
bitrators from review to some extent, but not with a full privative clause. The Court also noted that 
the existence of numerous cases imposing a standard of patent unreasonableness in reviewing deci
sions oflabour arbitrators, but nevertheless eoncluded that a reasonableness simpliciter standard 
was applicable. The Court found that the interpretation of contracts is within the nonnal expertise of 
courts, although labour arbitrators have special expertise in collective agreements, which favours "a 
certain degree of curial deferenee": per Major J. at para. 27. 

40 On the issue ofthe nature of the legislation, Major J. noted the difference between the La-
bour Relations Board (whieh is more policy based) and a labour arbitrator (who decides disputes 
between parties). He held at para. 28: 

TIle LRC [Alberta Labour Relations Code] seeks to regulate and resolve labour 
disputes in the most efficacious and least disruptive way. Generally, the resolu
tion of labour relations disputes by the Labour Relations Board requires flpoly
centric" decision making which means it involves a number of competing inter
ests and considerations, and calls for solutions that balance benefits and costs 
among various constituencies: see Pushpanathan, at para. 36. By contrast, pro
ceedings before an arbitrator do not require the consideration of broad policy is
sues. Instead, the role of the arbitrator is to resolve a two-party dispute. In this 
appeal, that dispute related to the employer's obligation to hire dispatehed work
ers. Even so, this factor suggests a deferential standard of review. 

41 Finally, the Court in Voice Construction examined the nature of the question before the ar-
bitrator, eoncluded that the interpretation of the collective agreement was a question oflaw, and 
held, at para. 29: 

Generally speaking, questions of law are subjected to a more searching review 
than are other questions, and frequently require the standard of eorrectness. Nev
ertheless, the interpretation of collective agreements, as noted in para. 27, is at 
the eore of an arbitrator's expertise and this, in tum, points to some deference. 

42 The Supreme Court of Canada's decision in Banie Public Utilities v. Canadian Cable Tele-
vision Association (2003), 225 D.L.R. (4th) 206 is also instruetive. In that case thc CTRC had in
terpreted the words "supporting structure of a transmission line" in a particular way, which sup
ported its order that cable television companies could attach their cables to distribution poles owned 
by electric power utilities. The Supreme Court of Canada held that the appropriate standard of re
view for tlus particular question was correctness. The Court deseribed the question as one of "statu
tory interpretation" and held, at para. 16: 

Deference to the decision maker is called for only when it is in some way more 
expeli than the eourt and the question under consideration is one that falls within 
the scope of its greater expeliise (Dr. Q., at para. 28). In my view, this is not such 



a case. The proper interpretation of the phrase "the supporting structure of a 
transmission line" in s. 43(5) is not a question that engages the CRTC's special 
expertise in the regulation and supervision of Canadian broadcasting and tele
communications. This is not a question of telecommunications policy, or one 
which requires an understanding of technical language. Rather, it is a purely legal 
question and is therefore, in the words of La Forest l, "ultimately within the 
province of the judiciary" (Ross v. New Brunswick School District No. 15, 
[1996] 1 S.C.R. 825, at para. 28). This Court's expeliise in matters of pure statu
tory interpretation is superior to that of the CR TC. This factor suggests a less 
deferential approach. 

43 In addressing the nature of the question, the Supreme Court again stated that the problem 
was a "purely legal one" and noted that it was a "question of general importance to the teleconunu
nications and electricity industries", which was a factor in detennining that this was "not a case 
calling for deference to the decision of the CRTC": Barrie Public Utilities at paras. 18-19. 

44 I tum then to the application of the Pushpanathan principles to the particular circumstances 
of this case. At the heart ofthe Tribunal's initial decision is a question of statutory interpretation 
which is not outside the nornlal expertise of the cOUlis. Therefore, less deference is required than 
would otherwise be the case. That said, the provision in question must be interpreted within the 
context of the Act as a whole, and the Tribunal unquestionably has special expertise in that area rel
ative to the COUli. The presence of a privative clause, the nature of the legislation and of the partic
ular provision involved also suppOli a deferential standard of review. Notwithstanding that the 
question before the Tribunal was largely legal in nature, the other factors mandate a level of defer
ence beyond C011'ectness. The Tribunal was interpreting its home statute and its decision had policy 
implications as well as the detennination of the rights ofpruiies before it. 

45 In my opinion, the question of statutory interpretation that was before the Tribunal in this 
case requires a more deferential standard than the issue of interpreting a release (which was before 
the Tribunal in Bucyrus Blades and which was found to attract a standard of correctness). The na
ture of the question, within the context of the legislation and policy elements involved, is somewhat 
similar to the situation in Voice Construction. Statutory interpretation is a nlatter not unfruniliar to 
cOUlis (as is the interpretation of contracts), but the TribUllal here has special expeliise to apply to 
that process (like a labour arbitrator interpreting a collective agreement). The Tribunal was essen
tially resolving a dispute between pruiies (the employer and its employees/union), as is the case 
with a labour arbitrator interpreting a collective agreement. I recognize, however, a major distin
guishing factor between this case and Voice Construction is the existence of a strong privative 
clause, implying a greater level of deference. 

46 There are also similarities between this case and the Barrie Public Utilities case in which the 
Supreme Court of Crulada imposed a struldard of correctness. However, the question before the 
CTRC in that case was somewhat more tangential to its core expertise than is the question before 
this Tribunal. Also, there was a right of appeal in the governing legislation, whereas the CRTC is 
protected by a privative clause. Therefore, a level of deference higher than correctness is called for 
here. 

47 There will no doubt be cases in which decisions of the Pay Equity TribUllal will be entitled 
to the highest level of deference, as for example where its decision is policy-laden and squarely 
within its core expeliise under the legislation. In this case, however, the nature of the question be-



fore the Tribunal tips the scales away from that most deferential of standards. In my view, the 
standard of review for the initial decision is reasonableness simpliciter. 

48 With respect to the reconsideration decision, the issue of whether the amendment to the 
Regulation is retrospective in effect is a pure question oflaw. The Tribunal is required to be correct 
on that point. On the other issues, the Tribunal was exercising discretion with respect to issues al
ready before it in the initial decision. This Court ought not to interfere with that discretion unless it 
is patently unreasonable. 

E. PRlNCIPLES OF STATUTORY INTERPRETATION 

49 The central and determinative issue in this case is one of statute interpretation. Various prin
ciples of statute interpretation arise, and all must be considered in conjunction to arrive at the proper 
construction of the provisions in question. 

Overarching Principles and The Interpretation Act 

50 The starting point for any exercise of statutory interpretation is the Interpretation Act itself, 
R.S.O. 1990 c. I-II, and in particular in this case, s. 10 which states: 

10. Every Act shall be deemed to be remedial ... and shall accordingly receive such 
fair, large and liberal construction and interpretation as will best ensure the at
tainment of the object of the Act according to its true intent, meaning and spirit. 

51 Elmer Driedger synthesized the overarching principles of statutory interpretation as follows 
in Construction of Statutes (2nd Ed. 1983) at p. 87: 

Today there is only one principle or approach, namely, the words of an Act are to 
be read in their entire context and in their grammatical and ordinary sense har
moniously with the scheme of the Act, the object of the Act, and the intention of 
Parliament. 

52 Needless to say, all ofthe elements identified by Mr. Driedger do not always coincide, such 
that sometimes, for example, the ordinary words are not hannonious with the object ofthe Act, or 
with the intention of Parliament. Resort must often be had to some rules of special application. 

Liberal Purposive Construction 

53 The Pay Equity Act is human rights legislation, remedial in nature, and as such must be 
given a broad and liberal construction consistent with its purpose: Ontario (Human Rights COlmnis
sion) v. Simpsons Sears Ltd., [1985] 2 S.C.R. 536. Thus, although courts must be guided by the 
plain meaning of the words used in such legislation, they "should not search for ways and means to 
minimize those rights and enfeeble their proper impact": CNR v. Canada (Human Rights Commis
sion), [1987] 1 S.C.R. 1114, at para. 24. 

54 Generally speaking, where words are open to more than one interpretation, courts should 
choose the one that advances the remedial purpose of human rights legislation. Thus, provisions 
granting or extending rights should be read generously; provisions restricting those rights should be 
read strictly: Berardinelli v. Ontario Housing Corp. (1978),90 D.L.R. (3d) 481 (S.C.C.). 

Intention of the Legislation 



55 As a general rule, the intention of the legislation is to be gleaned from the words used in the 
provision at issue, when seen within the context of thc legislation itself. Where the language used is 
plain and unambiguous, there is generally no basis for looking outside the legislation to detennine 
its intention. 

56 TIle objective of statutory interpretation, however, is to achieve what the legislature intend-
ed, if that can be done without unduly straining the language used. Judges used to be reluctant to 
consider outside sources, such as legislative debates, as an aid to interpreting statutes. However, in 
more recent years, particularly in constitutional cases, many courts have rccognized the usefulness 
of historical evidence, including lcgislativc dcbates, in detennining the purposc and intcnt oflegis
lation. The Supreme Court of Canada hcld in Rizzo & Rizzo Shoes Ltd. (Re), [1998J 1 S.C.R. 27, at 
para. 31, that "the use of legislative history as a tool for detennining the intention of the legislature 
is an entirely appropriate exercisc." The Court further held at para. 35: 

Although the frailties of Hansard evidence are many, this Court has recognized 
that it can playa limited role in the interpretation oflegislation. Writing for the 
Court in R. v. Morgentaler, [1993] 3 S.C.R. 463, at p. 484, Sopinka J. stated: 

... until recently the courts have balked at admitting evidence oflegislative 
debates and speeches ... The main criticism of such evidence has been that 
it cannot represent the "intent" ofthe legislature, an incorporeal body, but 
that is equally true of other fonns of legislative history. Provided that the 
court remains mindful of the limited reliability and weight of Hansard evi
dence, it should be admitted as relevant to both the baekground and the 
purpose of legislation. 

57 Thus, in detennining the intention of the legislation it may be helpful for a decision maker to 
look at historical sources such as legislative debates, provided of course that the referenees are rel
evant and the decision maker remains mindful of weight and reliability. 

58 Finally, it should also be noted that extrinsic evidenee may be admissible to demonstrate 
that there is a latent ambiguity in statutory language whieh appears on its faee to be clear and 
straiglltforward. The following excerpt from Leitch Gold Mines Ltd. v. Texas Gulf Sulphur Co. 
(Incorporated), [1969J 1 O.R. 469 (H.C.J.) at p. 524, deals with the admission of extrinsic evidenee 
to interpret a eontract but is, in my opinion, equally applicable to statutory interpretation: 

Extrinsic evidence may be admitted to disclose a latent ambiguity, in either the 
language of the instrument or in its application to the facts, and also to resolve it, 
but it is to be noted that the evidence allowed in to clear up the ambiguity may be 
more extensive than that which reveals it. Thus, evidence of relevant sUlTounding 
circumstances can be accepted to ascertain the meaning ofthe document and may 
clarify the meaning by indirectly disclosing the intention ofthe parties. 

The Absurdity Rule 

59 Statutory tenns ougllt not to be interpreted in a manner that would create an absurd result. 
Dreidger on the Construction of Statutes, 3rd ed. (Toronto: Butterworths, 1994) states (at p. 85-86) 
that the modern absurdity rule may be summarized by the following propositions: 



(1) It is presumed that legislation is not intended to produce absurd consequences. 
(2) Absurdity is not limited to logical contradictions and internal incoherence; it in

cludes violations of justice, reasonableness, common sense and other public 
standards. Also, absurdity is not limited to what is shocking or unthinkable; it 
may include any consequences that are judged to be undesirable because they 
contradict values or principles that are considered important by the court. 

(3) Where the words ofthe legislative text allow for more than one interpretation, 
avoiding absurd consequences is a good reason to prefer one interpretation over 
another. Even where the words are clear, the ordinary meaning may be rejected if 
it would lead to an absurdity. 

(4) The more compelling the reason for avoiding the absurdity, the greater the de
parture from the ordinary meaning that may be tolerated. However, the interpre
tation that is adopted should be plausible. 

60 The general rule that statutes be given there "ordinary meaning" is subject to the limiting 
application of the absurdity rule in order "to prevent unjust and unreasonable consequences". Thus, 
the ordinary meaning of words used may be rejected, even if it is plain, in order to avoid absurd 
consequences: Axa Insurance v. Ahmed Nuur (2000), 52 O.R. (3d) 70 (S.C.J.). 

61 Dreidger notes that one of the most frequently recognized fonns of absurdity is an interpre
tation of a provision which would result in "irrational distinctions". Thus, a paIiicular interpretation 
should be avoided if it would result in persons "receiving different treatment for inadequate reasons, 
or for no reason at all": Dreidger on the Construction of Statutes, ibid, at p. 86. Dreidger cites a 
number of cases which have applied this principle, including the Supreme COUli of Canada decision 
in Hills v. Canada (Attorney-General) (1988), 48 D.L.R. (4th) 193 (S.C.C.) in which the issue was 
whether a member of a union whose union dues were used, in part, by the international union to pay 
strike pay to other workers could be said to have "financed" the strike, such that he would be disen
titled to unemployment benefits under the applicable legislation. The Supreme Court observed that 
union dues might be administered by the international union "out of sheer convenience" and could 
just as well have been administered by the local union to which the applicant belonged or kept in a 
separate account. If the latter had happened, then the applicant could certainly not be said to have 
"finaIlced" the strike. The COUli therefore chose to interpret "financed" as having a direct or delib
erate element, stating (at p. 226), "Could the legislature really have intended disentitlement to be 
dependant upon such a trivial fact? I think not." 

62 The decision of the Supreme Court of Canada in Berardinelli v. Ontario Housing Corp., su-
pra, provides another illustration of this principle. In that case, the plaintiff had sued the owner of 
his housing complex for damages sustained when he slipped and fell because of ice and snow on the 
common areas of the complex. The complex was owned by the Ontario Housing Corporation under 
the authority ofthe Housing Development Act, R.S.O. 1970,213, which gave Ontario Housing the 
statutory power and duty "to plan, construct and manage any building development". Ontario 
Housing took the position that in maIlaging this complex it was exercising a statutory power and as 
such was protected by a six-month limitation period under the Public Authorities Protection Act, 
R.S.O. 1970, c. 374, which applied to acts done in execution "of any statutory or other public duty". 
The Ontario Court of Appeal had held that Ontario Housing was acting in execution of its statutory 
duty to manage the building and any default in that duty (as, for example, the failure to properly 
clear ice and snow) was subject to the protection ofthe six-month limitation period. This was re-



versed by the Supreme Court of Canada based, in part, on the illogical consequences of such an in
terpretation. Estey J. (writing for the majority), held at p. 492: 

The Court is here confronted with at least two possible, but quitc different inter
pretations of s. 11. The one would imposc on all actions involving the execution 
of powers undertaken pursuant to s. 6(2) of the Housing Development Act, how
ever minor or miniscule, the protection of thc limitation period established by s. 
11. The imposition of this limitation peliod for this spccial class would have the 
direct result of producing two categories of housing units in the community: the 
one operated by persons having a statutory mandatc to which a six-month limita
tion period would cxtend; and the other operated by a person without statutory 
authority to which the general limitation period would apply. Of course both 
housing projects would appear identical in fact to the attending public whose 
rights are directly affected by the distinction. 

(emphasis added) 

63 In order to prevent this seemingly irrational distinction, the Supreme Court of Canada 
adopted an interpretation of the language in the statute that went beyond its literal, plain meaning 
and held the six-month limitation period would only apply to acts taken under a statutory power 
which had a public aspect or cOlIDotation. The Court reasoned that to do otherwise would "create 
different conditions of owner liability for two apparently similar housing facilities": Berardinelli at 
p.495. 

64 A similar rationale prompted the Supreme Court of Canada to reject a strict and literal inter
pretation of certain provisions of Ontario's Employment Standards Act in Rizzo & Rizzo Shoes Ltd. 
(Re), supra. The legislation provided that employees whose employment was "terminated by an 
employer" were entitled to specified tennination pay. At issue was whether employees who lost 
their jobs when a creditor petitioned the employer into bankruptcy were tenninated "by the employ
er", or rather by operation oflaw. The Supreme Court acknowledged that the "plain meaning" ofthe 
words used would appear to suggest that the bankruptcy situation did not fit within tlle provision, as 
had been found by the Court of Appeal. However, Iacobucci J. (writing the unanimous decision of 
the Supreme COUlt) went on to apply the absurdity rule to this situation, stating that "an interpreta
tion can be considered absurd ifit leads to ridiculous or frivolous consequences" or "ifit is ex
tremely Ullreasonable or inequitable": para. 27. Iftlle temlination pay provisions did not apply to a 
banlauptcy situation, employees terminated the day before the bankruptcy would be entitled to the 
payments, whereas those kept on (ironically, likely the most senior employees) would not. In order 
to avoid the absurdity of that consequence, the Court interpreted the tenn "tenninated by the em
ployer" to include a situation in which the employee was terminated as a result of the bankruptcy of 
the employer. 

The Presumption Against Retrospective Effect 

65 Statutes are presumed to look forward from the date of their enactment and to affect only 
rights in the future. There is a presumption against interpreting a statute as having retrospective ef
fect unless the statute stipulates this is to be tlle case or such an interprctation arises by necessary 
implication. Dcclaratory statutes are an exception to the general rule against retrospective or retro
active effects. Declaratory statutes are those meant to remove doubt as to the common law or the 



meaning or effect of a statute. However, it must still be clear that a retrospective effect is intended: 
Quebec (Attomey General) v. Healey, [1987J 1 S.C.R. 158. 

66 TIle mere fact that a statutory amendment follows a judicial or quasi-judicial interpretation 
of that statute is not sufficient, in and of itself, to require a retrospective interpretation of the 
amendment. On the contrary, s. 17 of the Interpretation Act states, "The repeal or amendment of an 
Act shall be deemed not to be or to involve any declaration as to the previous state of the law." 

67 In Rizzo & Rizzo Shoes Ltd. (Re), (see para. 64 above), the legislation was amended after 
the Rizzo banlauptcy, but before the appeal was hcard in the Supreme Court of Canada. The 
amended version of the legislation specifically provided that where employment is telTIlinated by 
operation of law as a result of the bankruptcy of the employer, the employer will be deemed to have 
tenninated the employment. Iacobucci J. noted the fact of this amendment at para. 42 of his Rea
sons, then cited s. 17 of the Interpretation Act and stated, "As a result, I note that the subsequent 
change in the legislation has played no role in detennining the present appeal." 

F. ANALYSIS 

68 I tum now to consider whether the Tribunal's interpretation of the Act in this case can stand. 

Reconsideration Decision 

69 On reconsideration, the Tribunal detelTIlined that the amendment to the public sector defini
tion in the Act did not have retrospective application. On this issue, which is a pure question oflaw, 
the Tribunal was required to be correct. In my view, the Tribunal was correct on this point. 

70 The amendment does not specifically state that it is to have retroactive effect. It is worth 
noting that the Act specifically contemplates the possibility of somc Regulations having retroactive 
effect in s. 36(2), which states, "(2) Retroactivity - A regulation made under clause (1 )(f.1) [not at 
issue here J is, if it so provides, effective with reference to a period before it was filed. I! (emphasis 
added) 

71 Further, there is no necessary implication that the provision was intended to be applied ret-
rospectivcly. Given the timing ofthc amcndment, it may well be logical to conclude that the Legis
lature was responding directly to the TIibunal's initial decision in this particular case. However, it 
does not necessaIily follow that the Legislature thereby intended to affect all those cases already 
resolved prior to the amendments and alter the rights of employees and employers prior to that time. 
It was opcn to the Legislature to specify retroactive application. It did not do so. There is some mer
it to the applicant's argument that the language used in the amendment suggests a declaratory intent. 
It is not a completely new definition. Rather, there is simply an addition to it preceded by the words 
"but for greater celiainty". However, I do not see such wording as sufficient to tal(C this out of the 
application of s. 17 of the Interpretation Act. In my view, the Supreme COUli of Canada's decision 
in Rizzo Shoes is directly applicable. The amendment to the legislation cannot be deemed to have 
any declaratory effects as to the previous state ofthe law, and the Reconsideration TIibunal ought 
not to have taken it into account. 

72 There is no need to consider whether the Reconsideration TIibunal CITed in failing to reverse 
its earlier decision as being wrong in law. Apart from the amendment to the legislation, there was 
nothing before the Tribunal that had not been part of the earlier hearing. TIle real issue, tllerefore, is 
whether the Tribunal's initial decision can stand. 

The Tribunal's Initial Decision 



73 The nub of this case is the TribunaPs interpretation of the definition of "public sector em-
ployee". On this point, the Tribunal's interpretation must be reasonable. It is not required to be cor
rect. Further, the issue is not whether I would have decided the point in the same mamler, or wheth
er there are other interpretations ofthe provision that might, in my view, be more reasonable than 
the one chosen by the Tribunal. Ifthe Tribunal's interpretation is a reasonable one that can be ra
tionally supported by the legislation, that is sufficient. An unreasonable decision is one that "is not 
supported by any reasons that can stand up to a somewhat probing examination": Law Society of 
New Brunswick v. Ryan, [2003] 1 S.C.R. 247 at paras. 48-56; Canada (Director oflnvestigation 
and Research) v. Southam, supra. As stated by Iacobucci J. in Ryan at para. 55: 

A decision will be unreasonable only if there is no line of analysis within the 
given reasons that could rcasonably lead the tribunal from the evidence before it 
to the conclusion at which it arrived. If any of the reasons that are sufficient to 
support the conclusion are tenable in the sense that they can stand up to a some
what probing examination, then the decision will not be unreasonable and a re
viewing court must not inteifere (see Southam, at para. 56). This means that a 
decision may satisfy the reasonableness standard if it is supported by a tenable 
explanation even if this explanation is not one that the reviewing court finds 
compelling (see Southam, at para. 79). 

74 In my view, the Tribunal reaehed a reasonable conclusion that Caressant Care was the "em-
ployer" of the employees in the retirement home. Typically the pay equity jurisprudence on deter
mining who is the "employer" for purposes of pay equity has arisen in a different context, usually 
where a large employer seeks to argue that smaller divisions or branch operations are the actual em
ploycr. Notwithstanding this different context, it was not unreasonable for the Tribunal to conclude 
in this ease that the same corporation was the actual employer for both parts of the business and 
should be treated as the "employer" for purposes of pay equity. 

75 Similarly, the Tribunal was reasonable in detennining that both the retirement home and the 
nursing home were part of the same "establishment" as that tenn is used in the legislation, referring 
to a geographic region. Again, the issue arises in a somewhat diffcrent context in this case, but the 
Tribunal was reasonable in taking a consistent approach and applying the established jurisprudence 
on the point. 

76 Where the problem arises is in the TribunaPs detennination that a strict interpretation ofthe 
term "publie sector employer" was appropriate and that once an employer was found to be a public 
sector employer in any aspeet of its business, it was a publie seetor employer for all purposes under 
the Act and with respect to all of its employees in the relevant geographie boundaries. The Tribunal 
itselfidentified the consequences of that detennination at para. 90 when it noted, "Consequently, if 
a single legal entity operates a gas station, a retirement home, and a pizza parlour within the same 
municipality, the workers of all three comprise the employer's establishment." Since all of these 
would be in the private sector, this is not problematic. However, if one adds a nursing home to the 
businesses owned by that legal entity, the same result applies. All will be part of the same estab
lislunent for pay equity purposes, and all will be deemed, on the Tribunal's interpretation, to be paIi 
of the public sector. Thus, the pizza parlour employees aIld the gas station attendants will be com
pared, for pay equity purposes, to the employees of hospitals or municipalities. This, in my opinion, 
creates an absurd result in that it is perfeetly clear that a pizza parlour is not part of the broader pub
lic sector aIld was never intended to be treated as such. 



77 The Act, as noted by the Tribunal, makes distinctions between public and private sector em-
ployers in various ways. One of the consequences ofthe Tribunal's interpretation of "public sector 
employer" is to bring within the ambit of the public sector aspects ofthe Act, businesses and em
ployees who are plainly not part of the public sector, no matter how one would logically define it. It 
therefore sets up a completely artificial designation, deeming businesses and employees to be in the 
public sector, when common sense would say otherwise. In this instance a private sector retirement 
home will be forced to use a proxy method of comparison designed to be used only for public sector 
employers for the sole reason that the owner of the retirement home also happens to own a nursing 
home in the same area. At the same time, that retirement home's competitors will not be treated in 
the same matmer unless they also have common ownership with a nursing home. There are 500 re
tirement homes in Ontario and only 70 of those owners also own a nursing home. The remaining 
430 retirement home owners will be treated as private sector employers in respect of their retire
ment home business; the other 70 will be treated as public sector employers. In my view, this is an 
irrational distinction based on "sheer coincidence", similar to the situation before the Supreme Court 
of Canada in Hills v. Catlada (Attomey-General). 

78 The Tribunal's interpretation may also create an extremely unfair result for the employer. 
For example, a company that has a total of 1000 employees in its retirement homes and only 10 
employees in a small nursing home seetion would be treated as a public sector employee for all 
purposes and all employees, merely because it holds a nursing home lieense in respect of a small 
portion of its business. The employer receives no govenunent funding for the retirement home sala
ries, but must nevertheless be compat'ed to government-funded nursing homes for purposes of set
ting salaries in the retirement home. The retirement home faeilities are private for-profit entities 
competing against other retirement homes in the province, of which there at'e hundreds. However, 
operators of retirement homes who do not also have a nursing home license will not be subject to 
sueh a requirement. That is not a level playing field, particularly since the employer whose private 
sector retirement home is brought into the public sector aspects of the Act will not have the gov
emment funding that goes with that public sector status. The Tribunal's interpretation creates dif
ferent conditions for owners of retirement homes depending on whether or not they also happen to 
own a nursing home (or, for that matter, any other facility listed in the Appendix). This is precisely 
the result that the Supreme Court in Berat'dinelli sought to avoid, 

79 Also, on the Tribunal's strict reading of the definition, it would apply only to the "corpora-
tion" that holds the nursing home license. Therefore, business owners who have incorporated sepa
rate entities for their nursing home faeilities would not have their other businesses eaught by the 
Tribunal's interpretation ofthe definition. This would result in a different application of the pay eq
uity rules based solely on corporate organization, with businesses having both operations under the 
same eorporation being subject to an entirely different pay equity methodology thatl businesses with 
sepat'ate corporate structures. 

80 The absurd consequences of a literal reading of the section assumes even greater signifi-
cance when examined in light of the intention of the legislation atld of the provision in particular. 
The Tribunal refused to consider extrinsic evidence to infonn its interpretation of the section, main
taining that the provision was elear and unambiguous. However, even looking simply at the legisla
tion, it is apparent that this interpretation is at odds with the scheme of the Act. The legislation 
draws eleat' distinctions between private sector atld public sector employers and stipulates that the 
proxy method of comparison applies only to public sector employers. It is also part of the scheme of 
the Act to eompare "like" to "like". There is a fundamental absence of logic and fairness in com-



paring a private retirement home to a publicly run and funded nursing home. Given this context and 
the odd consequences of a literal interpretation, it was incumbent upon the Tribunal to consider 
whether there was any extrinsic reliable evidence to serve as a guide to interpretation. To refuse to 
even consider such evidence was, in my view, unreasonable. 

81 In Service Employees International Union, Local 204 v. Ontario (Attorney General) (1997), 
35 O.R. (3d) 508 (Div.Ct.), this Court had occasion to consider the proxy method provisions of the 
Act, although in a different context. The issue in that case was the constitutionality of a 1996 
amendment to the Act, which purported to cap proxy pay equity payments at 3% of payroll and to 
eliminate the proxy method of comparison for future adjustments. In the course of its decision, 
however, the Court considered the genesis of the proxy method of comparison and what it was in
tended to achieve. The Court noted that prior to the introduction of the proxy method, comparisons 
were only made between job classes within the same organization. TIns did not work for organiza
tions that had no male job classes to be used as a comparison. The proxy method therefore pennit
ted comparisons between organizations. The Court then (at page 512) cited the following excerpt 
£i:om a January 1989 Report £i:om the Pay Equity Commission to the Minister of Labour: 

The effectiveness of proxy comparisons in providing redress for predominantly 
female sectors would depend on how far it is extended. Potentially, this approach 
could be used for all target sectors. However, an effective argwnent for allowing 
proxy comparisons can be made more easily for broadcr public sector organiza
tions than for private sector organizations ... organizations in ... [the broader pub
lic] sector are closely connected to the provincial govermnent via funding, regu
lation and legislation ... 

82 In a later report in October, 1989, the Pay Equity Commission stated, at p. 54, that the proxy 
method was only feasible for the public sector. At p. 76 of the same report it stated that "proxy 
comparison was not acceptable to the private sector.l!: S.E.I.U., Local 204, at p. 513. 

83 In 1993, the Legislature proposed Bill 102 to amend the Act to add, among other things, the 
proxy method of comparison. The Bill was introduced into the House on November 26, 1992, by 
the Hon. Bob Mackenzie, who stated at the time, "Proxy is designed to be used only in the broader 
public sector and only after all other methods of achieving pay equity have been attempted. ": On
tario, Legislative Assembly, Standing Committee on Pay Equity in Debates, No. 86 (26 November 
1992) at 3533. 

84 On May 12, 1993, Ms Sharon Murdock (the Member for Sudbury) moved third reading of 
the Bill. In her speech at that timc she stated, "I can't help but reinforce that the proxy provision un
der Bill 1 02 does not go to the private sector - it only applies to the public sector." On June 7, 1993, 
Ms Murdock is quoted in Hansard as stating, "In tenns of proxy, for instance, the proxy method of 
comparison only applies to the private sector; it doesn't apply to the private sector at all, so that's 
important. I!: Ontario, Legislative Assembly, Standing Committee on Pay Equity in Debates, No. 18 
(12 May 1993) at 732 and No. 28 at 1221. 

85 These excerpts fi'om Hansard are consistent and were made by Members with responsibility 
for explaining the legislation to the House. Further, they echo the COlIDnission's own report and 
recommendations to the Minister. These are highly reliable sources as to the intention of the Legis
lature in respect of the application of the proxy method of comparison. It is clear the proxy method 
was never intended to apply to the private sector, and even more certainly, was never contemplated 



to force a privately operated and funded business to use the proxy method to compare its employees 
to govenunent employees in publicly funded facilities. These comments are also consistent with the 
scheme ofthe legislation generally. 

86 It was, therefore, particularly unreasonable for the Tribunal to insist on a rigid, literal read
ing of the provision in question when reliable sources were available to facilitate an interpretation 
more in keeping with the intention of the legislation. It is apparent when one looks at the Debates 
that it was never contemplated that a private business such as a retirement home would find itself in 
this situation. This creates an uncertainty about the meaning of the provision that ought to have re
quired the Tribunal to look further for its meaning. When this is considered together with the ab
surdity ofthe consequences and the unfaimess of their application, it is not possible, in my view, to 
characterize the Tribunal's interpretation as a reasonable one. 

87 I recognize that the Act seeks to address systemic discrimination against women and as such 
should be given a liberal interpretation consistent with that purpose. Obviously, extending pay eq
uity to more, rather than fewer, female employees does advance the objectives of equality for those 
women. However, that does not mean that an interpretation should be given to provisions of the 
legislation which results in unfair consequences for some employers not imposed on other employ
ers running exactly the same business. The obligations to advance equal rights for women should be 
imposed equally. Putting a heavier burden on private sector employers who also happen to own a 
nursing home is an unfair application of the law and cannot be justified if an interpretation in keep
ing with the intention of the legislation is available. 

88 The Tribunal recognized what was necessary to interpret the section in order to avoid this 
result. It stated at para. 95 that to give effect to the Applicants' position would require it to "read 
language into the Schedule so that a corporation is part of the public sector if it operates a nursing 
home pursuant to a licence 'but only to the extent of its nursing home operations'." In my opinion, 
that is, in fact, the only interpretation which would give effect to the intention ofthe provision and 
avoid an absurd result. A reasonable interpretation of the legislation requires that such a qualifier be 
read into it, and the Tribunal's failure to do so cannot be sustained. 

89 Counsel for the Union submitted that the Tribunal had decided, altematively, that the opera-
tions of the retirement home and nursing home were so intertwined that it was not possible to seg
regate them for purposes of a pay equity plan. The Tribunal made no such finding. The Tribunal did 
comment on some overlapping of personnel and functions. However, that was merely by way of 
background. It is apparent from the Tribunal's Reasons that its finding of public sector status was 
based entirely on its literal interpretation ofthe provision. The Tribunal would have reached the 
same conclusion if the two facilities were miles apart, provided they were still in the same geo
graphic area so as to fall within the same "establislunent". 

G. CONCLUSIONS 

90 In the result, the Tribunal's decision cannot stand and is therefore quashed. It does not nec-
essmily follow from this that this particular employer is not "public sector" or a "seeking employer" 
in respect of its nursing home operation. Having applied an improper definition of "public sector 
employer", the Tribunal concluded that the retirement home fell within that category solely because 
Caressant Care also owned a nursing home. It was not necessary in that context to look carefully at 
whether any of the employees or classes of employees at the retirement home were so intertwined 
with the functions of the nursing home that it was not possible to say they were truly in a different 



workplace. This matter is therefore remitted back for a new hearing before a differently constituted 
Tribunal, which is directed to interpret the term "public sector employer!! in accordance with these 
Reasons. For the sake of clarity, the proper interpretation ofthat tenn is consistent with the amend
ed version in O. Reg 37/02. That is not to say that the amendment has retrospective effect. Rather, 
the amended version is simply a clearer statement of what the provision actually meant all along. 

91 Costs, if sought, will be considered on the basis of written submissions. Counsel for the ap
plicant is requested to coordinate the exchange of submissions amongst counsel and to then deliver 
tlu'ee bound sets of the submissions to the Divisional Court office no later than 30 days after the re
lease of these Reasons. 

A.M. MOLLOY J. 
G.D. LANE J. -- I agree. 
P.T. MATLOW J. -- I agree. 

cp/e/qlgxc 



Tab 26 



Counsel: 

Case Name: 

Walker Youth Homes Inc. v. 
Ottawa-Carleton District School Board 

Between 
Walker Youth Homes Inc., applicant, and 

The Ottawa-Carleton District School Board, respondent 

[2004] OJ. No. 2307 

[2004] O.T.C. 473 

131 A.C.W.S. (3d) 439 

Court File No. 04-DV-994 

Ontario Superior Court of Justice 

Caputo J. 

Heard: April 26, 2004. 
Judgment: June 1,2004. 

(67 paras.) 

David Sherriff-Scott, for the applicant. 

Paul A. Webber, Q.C., for the respondent. 

[Editor's note: The note "[text deleted by LexisNexis Canada]" indicates the removal of information which may identify individuals pro
tected tmder LexisNexis Canada's Guidelines for the Protection ofIdentities.] 

COSTS 

1 CAPUTO J.:-- MM is a 15 year old ward of the crown in the care of the Children's Aid Soci
ety of Toronto. The CAS placed MM in the applicant's residence in Ottawa. The applicant attempt
ed to enrol MM with the respondent in the Special Education Program for "exceptional" students. 
The respondent refused to enrol MM. 



2 This is an urgent application for judicial review to a single judge pursuant to subseetion 6(2) 
of the Judicial Review Procedure Act, R.S.O. 1990 c.J.l (hereinafter flJRPA") to set aside the March 
12,2004 written decision ofthe Ottawa-Carleton District School Board (hereinafter "OCDSB") to 
refuse to register as a pupil within its Board, a 15 year old boy, MM. The application also seeks an 
order in the nature of mandamus to compel the registration of MM at the OCDSB. 

3 The parties agree that MM has a disability or what the Education Act describes as an excep-
tionality. 

FACTS: 

4 MM is a ward of the crown and is in the "care ofthe Children's Aid Society of Toronto" 
(hereinafter "CAS"). In late 2003, the CAS decided that MM should live in the City of Ottawa and 
to be placed at Walker Youth Homcs Inc., the applieant. MM has been residing at Walker Youth 
Homes since January 21,2004. He will reside there eontinuously for the next two years and possi
bly until his 21st birthday. 

S The Walker Youth Homes residence where MM lives is within the jm1sdiction of the 
OCDSB. That residence has as its designated tax support, the OCDSB. 

6 On January 21,2004 and following, the applicant contacted the OCDSB and continuously 
attempted by way of written cOlTespondenee and e-mails to bring about MM's registration. On 
March 12,2004 the OCDSB wrote to the applicant refusing to register MM. 

7 Given that MM has a potential disability or "exceptionality" within the meaning of the Edu-
cation Act, the OCDSB advised that MM would have to wait to some unlmown date when the 
OCDSB considered that it had the placement whieh MM needed. 

8 MM is a 15 year old boybom June 14,1998. He was made a ward ofthc crown and placed 
"in thc care ofthe Children's Aid Society" of Toronto on May 14, 2003. 

Order of Spence, J., May 14,2003, Exhibit t1At1 to the affidavit of Jeffrey Walker, 
Application Reeord, Tab 2A. 

9 Late in the Fall of 2003, the CAS detennined that it would no longer be appropriate for MM 
to reside in the City of Toronto and that he should be moved to live for a significant period to Otta
wa. CAS workers detennined that the most suitable placement for MM was at Walker Youth 
Homes. One ofthe reasons which led the CAS to determine that MM should reside outside ofthe 
Toronto region was that his CUlTent environment was dangerous and subject to gang influenee. This 
had brought MM into contact with the law in the past and such circumstances were considered dan
gerous and counter-productive for his well-being. 

10 MM's biologieal father has not been involved in his life for many years and lives in another 
country. MM's mother does not want to be involved in his life. Therefore, MM's connection with 
Toronto was slight and the CAS considered it to be in his best interests to have him at Walker 
Youth Homes. Accordingly, he took up residence at one of the Walker Youth Homes residences at 
[text deleted by LexisNexis Canada] in Ottawa on January 21,2004. 

11 In so far as MM voluntarily resided anywhere, he resided at the home of his mother in To-
ronto. His mother continues to maintain a home in Toronto. Contrary to some evidence presented by 
the applicant, the independent reports tend to establish that the mother maintains an interest in 
MM's care and has been co-operative and collaborative. 



12 A court order had placed MM in the "care and custody of the Children!s Aid Society of To-
ronto" (CAST). If the CAST as his "guardian", within the meaning ofthe Education Act, and the 
residence of his guardian was a relevant factor in assessing entitlement to admission, the guardian 
resided in Toronto. MM is not now, and has never been, in the care or custody of the Ottawa Chil
dren!s Aid Society. 

13 Walker Youth Homes is a residential placement set of homes which deal with difficult ado
lescent boys. It provides intensive services for their support, care and remediation. It has consulting 
psychiatrists and psychologists, and extensively trained staff. The children who live at Walker 
Youth Homes residences are either wards of the CAS or otherwise on probation or in need of resi
dential placements for their care. 

14 WalIcer Youth Homes also receives transfer children from other provinces who are subject 
to supervisory orders, or on probation, or in the care of or who are wards of extra-provincial socie
ties equivalent to the Ontario CASts. 

15 Children who reside at Walker Youth Homes typically live there for one to seven years. 
When a person lives at Walker Youth Homes, he resides there full time, 24 hours a day, seven days 
a week. Such children eat, sleep and reside in every sense of the word at Walker Youth Homes from 
which all other activities are co-ordinated, supervised and controlled. Such children receive full 
clinical intervention, social skills management, behaviour management and other group therapy and 
intervention. Their residential placements are highly structured, controlled and supervised not only 
with respect to general issues, but on day-to-day issues affecting their lives. . 

16 The CAS placed MM in the Walker Youth Homes facility on [text deleted by LexisNexis 
Canada]. MM began residence at the [text deleted by LexisN exis Canada] home on January 21, 
2004 and he has resided there continuously since that date. He sleeps, eats and resides in every 
sense of the word at that location. He will reside there until not earlier than January 21,2006 with a 
possible extension of that time to his 18th birthday and thereafter possibly until his 21 st birthday. 

17 On January 21,2004 Jeffrey Walker, the Chief Executive Officer at Walker Youth Homes 
began an extensive e-mail and written correspondence with the OCDSB asking that MM be regis
tered as a pupil immediately. Mr. Walker gave all available infonnation in his possession to the 
OCDSB. Mr. Walker wrote if not daily, then on a weekly basis, requesting the status of OCDSB 
deliberations with respect to MM. No meaningful response was reeeived from the OCDSB for 
nearly two months. 

18 More facts will be discussed when dealing with the issues. 

ISSUES: 

19 There are two issues in this judicial review: 

LAW: 

Jurisdiction: 

1) Is MM a child residing in the school district of the respondent and as such, 
entitled to be emolled as a pupil with the respondent; 

2) If so, ean the respondent exclude MM from attending a school under its ju
risdiction. 



20 The parties agree I have jurisdiction to hear this applicant on an urgent basis pursuant to S. 
6(2) of the Judicial Review Procedure Act. 

Issue #1: Resident issue: 

21 The issue is what is the conect definition ofthe word "reside" in the legislation? 

22 Section 47(2) ofthe Education Act: "Admission of ward, etc., of Children's Aid Society or 
training school to a secondary school - A child who is a ward of a Children's Aid Society, is in the 
care of a Children's Aid Society or is a ward of a training school, and who is otherwise qualified to 
be admitted to a secondary school, shall be admitted without the payment of a fee to a secondary 
school operated by the board of the secondary school district or separate school zone, as the case 
may be, in which the child resides. " 

23 The rights of a child to attend a particular school is governed by Part II ofthe Education 
Act. 

24 Section 32(1) "Resident pupil right to attend school - A person has the right, without pay-
ment of a fee, to attend a school in a school section, separate school zone or secondary school dis
trict, as the case may be, in which the person is qualified to be a resident pupil." 

25 The word "resides" is not defined in the Education Act. 

26 Cases for over a hundred years have given the word 'resident' its plain meaning, i.e., where 
one actually resides - where an individual eats, drinks and sleeps. 

Ex Parte Miller (1897),34 N.B.R. 318 (C.A.) 

Ex Parte Lambert (1931),1 M.P.R. 12 (C.A.) 

Toronto East General & Orthopaedic Hospital v. Ontario (County), [1947] 2 
D.L.R. 766 (C.A.) 

27 In L.(T.I.) v. F.(J.L.) (2001), 197 D.L.R. (4th) 721 (Man. C.A.), it was said of adoption pro-
ceedings in a Manitoba statue: 

"There is no definition in the Act for the word 'reside', and there is nothing 
throughout the Act to indicate that anything other than the nonnal meaning 
should be attributed to that word. " 

" ... Had the Legislature intended that anything other than the ordinary residence 
of the applicants or the child detennine jurisdiction, it would have so stated." 

28 See also, Procureur General de Quebec Commissaires d'Ecoles la municipalities de Mirabel, 
[1944] C.S. 299 @ p. 300 where the Quebec Superior Court issued an order for mandamus to force 
the registration of a child in a school system. The court dealt with the question of a child's residence 
when placed pursuant to the Child Protection and Tuberculosis Act, RS.Q. 1941 c. 191, s. 5. In that 
case, the court held that: 

"Where a Child Family Placement Service, established under the Act, places 
children with families living within a school district, the commissioners, by Sec
tion 5 of the Act, are bound to admit those children to their school in the same 



way as children actually resident within the district. If they refuse to do so, after 
having been required, mandamus will issue to compel them." 

29 The respondent submits that the words "in which the child resides" does not include manda
tory placement in a home. The respondent in its factum listed three cases which all relate to circum
stances where amendments were made to planning acts to allow to rezone constmctions of group 
homes for juvenile offenders pending disposition of criminal proceedings or in fulfilment of their 
sentences after convictions. 

30 In these cases definitions of group homes were involved. The principles of the case involve 
consideration of whether persons were living in any similarity to a nonnal family residence and 
whether a mandatory placement as pmi of a criminal sentence is encompassed by the word "re
sides". 

31 The pmiies are not ad idem as to the conect definition of guardiml as there are two in the 
Education Act. Section 1 (1) defines guardian as a person who has lawful custody of a child, other 
than the parent. Section 18 in Pmi II of the Education Act for the purposes of specified section de
fines guardian as including, in addition to the definition in S. 1(1), a person who has received into 
his or her home, a child of compulsory school age ....... who is in his care. The specified sections re
late to enrolling children in school. 

32 Section 30 provides that a gum'dian who neglects or refuses to cause a child to attend school 
is guilty of an offence. 

33 I find that the definition of guardian is not detenninative ofthe issue of detennining the res-
idence of MM. 

CONCLUSIONS: 

34 The respondent submits that the legislation is complex and there are risks in addressing this 
issue ifit is obiter. 

35 In detennining the need to address this issue and properly interpret the meaning of the words 
"in which the child resides", in my opinion I have to consider the Special Education Regime enacted 
by the Education Act and Regulations. 

36 The COUli of Appeal in the case of Bonnah addressed the Statutory and Regulatory Scheme 
under the Education Act. At page 460, Doheliy, J. for the cOUli said as follows: 

"The Act and regulations provide a comprehensive scheme for the identification 
and placement of exceptional pupils. Broadly stated, the provisions for a com
mittee which identifies exceptional pupils and detennines, hopefully with the 
co-operation of school authorities and parents, the appropriate placement for 
those students who are identified as exceptional pupils. Placement decisions are 
subject to two levels of appeal at the instance ofthe parents. 

The phrase "exceptional pupil" first appeared in the Education Act in 1980: The 
Education Amendment Act, 1980, S.O. 1980, c.61. An "exceptional pupil" is de
fined as: 



'" [A] pupil whose behavioural, cOlmnunicational, intellectual, physical or 
multiple exception ali ties are such that he is considered to need plaeement 
in a special education program", 

The key provision in the Act is s, 8(3): 

8(3) The Minister shall ensure that all exceptional children in Ontario 
have available to them, in accordance with this Act and the regula
tions, appropriate special education programs and special education 
services without payment of fees by parents or guardians resident in 
Ontalio, and shall provide for the parents or guardians to appeal the 
appropriateness of the special education placement, and for these 
purposes the Minister shall, 

(a) require school boards to implement procedures for early and 
ongoing identification of the leaming abilities and needs of 
pupils, and shall prescdbe standards in accordance with which 
such procedures be implemented; and 

(b) in respect of special education pro grams and services, define 
exceptionalities of pupils, and prescribe classes, groups or 
categories of exceptional pupils, and require boards to employ 
such definitions or use such prescriptions as established under 
this clause, 

Ontario Regulation 181/98, as amended by 0, Reg. 137/01, entitled "Iden
tification and Placement of Exceptional Pupils" puts flesh on the statutory 
bones of s. 8(3) of the Act. Section 10 provides for the creation of the 
IPRC. Section 14 sets out the manner in which a pupil may be referred to 
IPRC for a determination of whether that pupil should be identified as an 
exceptional pupil. If the pupil is so identified, the IPRC will make a 
placement decision. Sections 15 and 16 describe the nature of proceedings 
before the IPRC and the matedal that it may consider." 

37 The process stalts for all exceptional student with emolment in a secondal'y school. 

38 The respondent concedes that ifMM is not emolled as a student with the respondent, he will 
be denied access to the Special Education Prograln, at least in Ottawa. 

39 In fact, MM would be denied access to the Special Education Program anywhere. 

40 The Children's Aid Society of Toronto, being the caregiver to MM, under court order, de-
cided the appropriate "residence" should be with the appliCallt in Ottawa. It is inconceivable to me 
that the Children's Aid Society Toronto or the applicant could enrol MM in a secondary school in 
Toronto while he is placed with the applicant in Ottawa. 

41 When considering the meaning and effect of S. 267.5(7) and (9) there al'e two applicable 
principles of statutory interpretation. The first is the plaill meaning rule. The second is that statutory 
provisions are to be read in their grammatical alld ordinary sense harmoniously with the objective of 



the legislation (for fU1iher discussion see Walmer Development v. Wolch, [2003J O.J. No. 3435 
(Div. Ct.) at para.27) 

42 The court must give effect to the words used when the meaning of the words used is plain 
and no ambiguity arises from the context. The words offer the best indicator of Parliament's intent 
(Will-Kare Paving Construction Ltd. V. Canada, [2000J 1 S.C.R. 915, 188 D.L.R. (4th) 242 
(S.C.C.) per Bitmie at para. 54 and R. v. McIntosh, [1995J 1 S.C.R. 686 per Lamer at page 697). 

4'3 However, on the other hand, competing statutes are to be interpreted in a way that avoids 
any absurd or inconsistent result. It should not be readily assumed that the legislature intends an 
unreasonable result or to perpetrate an injustice or absurdity. (see: Re Estrabrooks Pontiac Buick 
Ltd. (1982) 44 N.B.R. (2d) 201 (C.A.) at para 21). 

44 If a statute is susceptible of two interpretations, the interpretation that avoids absurdity is to 
be preferred. (Datacalc Research Corporation v. Her Majesty the Queen, [2002] T.C.J. No. 99 (Tax 
Ct. of Canada) at para 54). 

45 According to F. Bennion, Statutory Interpretation, 4th ed. (London: Butterworths, 2002, the 
concept of !!absurdity!! actually encompasses several components. The presumption against an !!ab
surd!! interpretation means the avoidanee of an 1) unworkable or impractieal result 2) an inconven
ient result 3) an anomalous or illogical result 4) a futile or pointless result 5) an aliificial result or 6) 
a disproportionate counter-mischief. 

46 Regarding inconvenienee, the author at page 839 quotes Lord Shaw in Shannon Realities v. 
Ville de St. Michael [1924] AC 185 at 192, who said: 

"Where the words of a stahlte are clear, they must, of course be followed, but in 
their Lordships' opinion where alternative constructions are equally open, that 
altemative is to be chosen which will be consistent with the smooth working of 
the system which the statute purports to be regulating and that altemative to be 
rejected which will introduce uncertainty, friction or confusion into the working 
ofthe system.!! 

47 I find that MM resides in Ottawa within the jUlisdiction of the respondent. 

48 I find that pursuant to S. 47(2), MM is entitled to be registered as a pupil with the respond-
ent. 

Issue #2: 

49 Is the respondent entitled to exclude MM from attending school on the basis that it would be 
detrimental to the safety or well-being of a person on the premises? 

50 The respondent relies on the following facts: 

(a) From August, 2003, MM had been incarcerated in a detention center (near 
North Detention Center) until sentence, for an assault cOlmnitted on a fel
low resident in another group home. 

(b) In the Fall of 2003, MM was senteneed under the Youth Criminal Justice 
Act 2002 to a tenn of four months secure custody whieh he served until 
January 21,2004, at a closed eustody facility (Syl Apps) in the Greater 
Toronto area. 

~i . 



(c) In January, 2004, MM was placed in "residential care" with the applicant, 
by either CAST or the sentencing court, to serve a tenn of probation of 
eighteen months which fonned an additional part of the sentence previ
ously referred to. There is no evidence that MM resides voluntarily at the 
applicant's site. 

(d) MM's history includes six convictions for assault. He had a general back
ground, both in Jamaica and Canada, of violence. He had been a gang 
member in the past and had a self-proclaimed interest in continuing to be a 
gang member. 

( e) Contrary to the assertion of the applicant that MM was "bright", in fact his 
overall intellectual functioning was in the range of "Mild Developmental 
Disability" . 

(f) Contrary to the assertion of the applicant that MM is at risk of "losing his 
year", MM arrived in Canada with considerable lags in academic skill and 
he functions at severa:l grade levels below an age-appropriate level. Any 
progress he makes will be slow at best. 

(g) Contrary to the assertion of the applicant that MM desires to be in school, 
MM "professes little interest in school". While he understands that school
ing can be the ticket to a good job as an adult, he "also appears to believe 
that there are other, more iImnediate, and remunerative methods of gener
ating income than an "above the table" job." 

(h) In addition to the intellectual problems, MM suffers from behavioural 
problems as well. He presented as Dual Diagnosis of both cognitive delays 
and serious emotional difficulties. 

(i) He sees violence and intimidation as the only legitimate and justified 
method of resolving conflicts, he has a penchant for violence and an
ti-social peers; 

(ii) He has a "self-stated interest in alcohol, tobacco, and marijuana"; 
(iii) He is physically large for his age and uses his size to intimidate and 

manipulate others when dealing with conflict resolution/negotiation; 
(iv) He has a misogynist attitude towards women that makes it difficult 

for him to engage in a mutually respectful relationship with a same 
aged female peer; 

(v) He has assaultive impulses 

Application Record, Affidavit of Jeffrey Walker,Esp. Exhibits A, B, C, H and I 

Respondent's Record, Affidavit of Dan Wiseman, Esp. para 20 and Exhibit C 

6. The following expert opinion was available to the Board from external 
sources: 

(a) "Intensive suppOli in managing his own emotions and behaviours 
and developing social and problem solving skills will be important 
to him. 



(b) Consistent monitoring of [MM's] behaviour will be important. 
(c) hl the short tenn, [MM's] academic skills arc in such need ofhon1ng, 

and his behaviour is in such need of structure, that an on-site Section 
20 programme is the only method of education at the present time". 

(d) TIle following recommendations: 

(i) "A highly structured, staff operated residential setting outside 
theGTA; 

(ii) An on-site Section 20 programme with the ability to facilitate, 
when warranted, [emphasis added], integration into a commu
nity-based secondary school; 

(iii) Built in Transitional, semi-independence programme to further 
facilitate [MM's] .. .integration into the community close to his 
18th birthday." 

Respondent's Record, Affidavit of Dan Wiseman, Esp. para 20 and Exhibit C 

7. TIle respondcnt Board concluded that, in the interest of safety and in the 
interest of an optimal placement, MM required placement in an Adaptive 
Special Support Unit. These units have a maximum of eight students, in
clude a teacher and an educational assistant, and are highly structured. In 
addition, at least on an interim basis, there would also be a need for the 
full-time, one-on-one support of an additional education assistant. 

8. There were, and are, no places available in any Adaptive Special Support 
Unit operated by the Board. Indeed, there is an existing waiting list of 
qualified resident pupils. 

9. Funding by the Applicant and/or CAST for an additional full-time educa
tional assistant has not yet been confirmed. 

10. The Board detennined that MM could not be safely admitted to a school of 
the Board at this time absent those supports. 

Respondent's Record, Affidavit of Dan Wiseman, Esp. para 20 and Exhibit C 

51 The applicant takes the position that the Board in exercising its discretion must take into 
consideration the special education aspects relating to MM and must take into account all of the 
needs of the exceptional student, including safety concems. 

LAW: 

52 The parties agree that the Standard of Review on this issue is one of patent unreasonable-
ness. 

53 The court does not have the right to substitute its view ofthe merits of any lawful action 
taken by the Board. 

Bonnah v. Ottawa-Carleton District School Board Ontario, 64 O.R. (3d) 454, 
Court of Appeal C38421, April 8, 2003 - Tab 8 



Bezaire v. Windsor Roman Catholic Separate School Board (1992), 9 O.R. (3d) 
737 (Gen. Div. (Divisional Court) - Tab 10 

54 The court can only substitute its own discretion if the exercise of it was clearly discrimina-
tory, arbitrary or in bad faith. 

Titcher (Litigation Guardian of) v. Toronto District 
School Board, [2002] OJ. No. 4047 (S.C.J.) - Tab 12 

55 Section 265(1) providcs: 

"It is the duty of a principal of a school, in addition to the pdncipaPs dutics as a 
teacher... 

(m) subjcct to an appeal to the board, to refuse to admit to the school or class
room a pcrson whose presence in the school or classroom would in the 
pdncipal's judgment be detrimental to the physical or mental wcll-being of 
the pupils; ... " 

56 Section 305(1) provides: 

"The Minister may make regulations governing access to school premises, spec
ifying classes of persons who are pennitted to be on school premises and speci
fying the days and times at which different classes of persons are prohibited from 
being on school premises. 2000, e. 12, s. 3." 

57 Ontario Regulation 474/00 provides: 

"3.(1) A person is not pennitted to remain on sehool premises ifhis 
or her presenee is detrimental to the safety or well-being of a person 
on the premises, in the judgment of the pdncipal, a vice-principal or 
another person authodzed by the board to make sueh a detennina
tion." 

58 The Bomlah ease addressed these issues. Doherty, J. at page 464: 

"Read together, s. 265(1)(m) and s. 3(1) ofthe regulation authorize principals to 
refuse to allow persons into a school, and to require persons to leave a school, 
where the principal detennines that the presence of that person in the school 
would be detrimental to the safety of others in the school. These provisions allow 
principals to act quickly where the conduct of a person puts the safety of those 
under the charge of the principal at risk. Obviously, a prineipal can properly ex
ercise these powers only where the safety concerns are genuine, and the princi
pal's response to those concerns is a reasonable one in all of the circumstances. If 
it were shown that a principal used these powers to circumvent an obligation to 
leave an exceptional pupil in his or her placement pending an appeal, the court 
could intervene by way of judicial review just as it eould if a principal used these 
powers for any other improper purpose. 



The word "person" in s. 265(1)(m) and s. 3(1) of the regulation should be given 
its normal meaning. That meaning encompasses pupils as well as non-pupils. 
Nor, in my view, does the existence of special provisions relating to the place
ment of exceptional pupils wanant interpreting the word "persons" in s. 
265(1)(m) and s. 3 ofthe regulation as not including exceptional pupils. Section 
265(1 )(m) and s. 3(1) are not concemed with the placement of student according 
to their educational needs, but rather with preserving the safety of schools. The 
question of where an exceptional pupil should be placed to meet that pupil's best 
interests is a different question from the question of whether at a particular point 
in time a student poses a risk to the safety of himself or others in the school 
where he has been placed. It is an undeniable fact oflife that a student may be 
both an itmnediate safety risk to others and an exceptional pupil. An interpreta
tion of s. 265(1 )(m) and s. 3(1) that would place exceptional pupils beyond the 
reach of a principal's power to exclude persons for safety reasons from the school 
is not only inconsistent with the language used in the Act and the regulation, but 
would seriously imperil the safety of exceptional pupils and other children who 
interact with that exceptional pupil. Where there are genuine safety concems, 
considerations of the best interests of the child must extend to all of the children 
whose safety is at risk. 

Under the present scheme, a principal, and ultimately the Board, may exclude an 
exceptional pupil from his or her school or class for legitimate safety reasons." 

59 Doherty, J. also addressed the need to consider the placement needs of exceptional children: 

"That is not to say that the pupil's status as an exceptional pupil with respect to 
whom a placement decision has been made will be inelevant to the manner in 
which a principal exercises his or her authority under s. 265(1)(m) and s. 3(1) of 
the regulation. Placement of exceptional pupils requires considerable expertise 
and careful assessment. Where a placement decision is challenged by the parents, 
it is clearly the policy of the Act and the regulations to leave the status quo in 
place while that challenge is considered. Where a principal must exercise his 
powers under s. 265(1)(m) or s. 3(1), he or she must bear in mind the special sig
nificance of the placement decision as it relates to exceptional pupils and strive to 
minimize any interference with that placement. For example, if safety concems 
can be properly addressed by removal from the classroom rather than the school, 
then the more limited removal must be prefened in the case of an exceptional 
pupil." 

60 IfMM is enrolled and excluded from attending school, the applicant could then refer the 
matter to the Identification Placement Review Committee (IPRC) and the placement process under 
the Special Education Statutory Regime would COlmnence. 

CONCLUSION: 

61 In the circumstances of this case, I am unable to say that the Board's decision to exclude 
MM from attending secondary school at this time for safety reasons was patently unreasonable. 

62 There will be an order to go granting the application for: 



a) Leave granted to have this application heard on an urgent basis by a single 
Judge pursuant to subsection 6(2) of the Judicial Review Procedure Act, 
R.S.O. 1990, c.J-1 (hereinafter referred as the "JRPA"). 

b) An order in the nature of certiorari quashing or setting aside the March 12, 
2004 Decision of the Superintendent of Instruction of the Ottawa-Carleton 
District School Board (hereinafter referred to as the "OCDSB ") refusing to 
register or to consider allowing the registration ofMM in any school with
in the jurisdiction of the OCDSB. 

c) An order in the nature mandamus compelling the OCDSB to register MM 
as a student at MM's home school or at an otherwise alternative, appropri
ate school. 

d) An order in the nature of mandamus compelling the OCDSB to immedi
ately convene an Identification Placement Review Committee (hereinafter 
referred to as "IPRC") hearing pursuant to Regulation 181/98 under the 
Education Act of Ontario . The purpose of the IPRC hearing will be to 
identify MM's exceptionality, if any, his educational strengths and needs 
and to identify a suitable "placement" for him within the meaning of Reg
ulation 181/98 of the Education Act 

e) An order sealing the record of this proceeding or any document therein 
which identifies or tends to identify MM pursuant to s. 137(2) of the 
Courts of Justice Act. 

63 The application for an order in the nature of mandamus compelling the respondent to imme-
diately provide a placement for MM in a school pending disposition of any IPRC hearing is dis
missed. 

COSTS: 

64 This case involved a number of overlapping regulations. The respondent submitted that the 
statutory matrix was complex and difficult. The meaning of the word "reside" in this legislation has 
not yet been detennined by the cOUli. The factums were lengthy, detailed and necessary. The hear
ing consumed 1112 days. 

65 The applicant was substantially successful. 

66 I see no reason to derogate from the general rule that costs follow the cause. However, I 
consider that the meaning of the word "reside" had not previously been decided. I also consider that 
the respondent was successful in maintaining its position that MM was not entitled to attend school 
immediately. 

67 I fix costs in the sum of $17,500.00 all inclusive, payable to the applicant forthwith. 

CAPUTOJ. 
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Indexed as: 

Cadillac Explorations Ltd. v. Pro can Exploration Co. 

IN THE MATTER OF the bankruptcy of Cadillac Explorations 
Limited 
Between 

Cadillac Explorations Limited, applicant (appellant), and 
Procan Exploration Company, Kilborn Engineering (B.C.) Ltd. 

and Alto Construction Services (1973) Ltd., respondents 
(respondents), and 

Dunwoody & Company, Alto Construction Services (1973) Ltd., 
Kilborn Engineering (B.C.) Ltd. and Territorial Leasing Ltd., 

respondents (respondents) 

[1984] B.C.J. No. 1648 

53 B.C.L.R. 353 

52 C.B.R. (N.S.) 37 

25 A.C.W.S. (2d) 358 

Vancouver Registry No. CA001874 

British Columbia Court of Appeal 
Vancouver, British Columbia 

Nemetz C.J.B.C., Hutcheon and Esson JJ.A. 

Judgment: filed May 7, 1984. 

(11 pp.) 

Creditors and debtors -- Bankruptcy -- Approval 0/ proposal -- Secured creditors included within 
meaning 0/ "creditor" contained in Bankruptcy Act -- Secured creditors entitled to be heard on ap
plication/or approval o/proposal-- Bankruptcy Act, R.S.C. 1970, c. B-3. 

A trustee in bankruptcy applied for approval of a proposal to creditors. The chambers judge ruled 
that the secured creditors were entitled to be heard on that application. A creditor appealed that rul
ing. 



L.LL.,J-J.LJ. The appeal was dismissed. A secured creditor was within the definition of!!creditor" con
tained in s. 2 of the Bankruptcy Act. There was no contrary intention appearing to show that secured 
creditors were to be excluded under s. 41 of the Act. Accordingly, the secured creditors were enti
tled to be heard on an application to the court pursuant to ss. 40 and 41 for approval of a proposal to 
creditors. 

Counsel: 

Mary F. Southin, Q.C. and Gregory Walsh, appearing for appellant Cadillac Explorations Limited 
( Cadillac). 
Douglas 1. Knowles, appearing for respondent Procan Exploration Company (procan). 
A.K. MacKinnon, appearing for respondents Alto Construction Services (1973) Ltd. and Kilbol11 
Engineering (B.C.) Ltd. (Alto & Kilborn) 
Kemleth S. Fawcus, appearing for Dunwoody & Company. 

The judgment of the Court was delivered by 

1 ESSON J.A.:-- Cadillac has made a proposal to its creditors under Part III of the Bankruptcy 
Act R.S.C. 1970 Ch. B-3 and Amendments. The proposal having been approved by the requisite 
majority of creditors, the trustee has applied under s. 40 for approval by the court. Cadillac raised 
the preliminary objection that Procan, Alto and Kilborn are not entitled to be heard on that applica
tion. Cadillac now appeals the ruling of the chambers judge that those parties are entitled to be 
heard. 

2 The major, if not sole, enterprise of Cadillac is the development of a mining property in the 
North West Territories. Alto and Kilbom are creditors by reason of having supplied goods and ser
vices for the purpose ofthat development. They are secured creditors because they hold mining 
liens on the mining and mill property of Cadillac under the legislation of the Territory. 

3 The position of Pro can is different. It is a joint venturer with Cadillac in the mining develop-
ment. The agreement between them provides that development expenses will be contributed pro rata 
with Cadillac undertaking to pay 60% and Procan 40%. In its proof of claim, Procan claims that 
Cadillac is indebted to it for about $542,000.00. Of that total, $537,000.00 is said to be an amount 
which Procan has contributed to Cadillac for development purposes which has been expended by 
Cadillac without Cadillac having mct its obligation to expcnd 150% of that amount. On that basis, 
Procan asserts that Cadillac is obliged to repay the sum of $537,000.00. As to that amount, Cadillac 
denies that it is indebted and therefore denies that Procan is a creditor. The balance ofProcan's 
claim, in the amount of about $4,400.00, is not disputed by Cadillac although there is some uncer
tainty as to whether it is an unsecured or secured claim. Procan claims to be an unsecured creditor 
for that amount but was held by thc chambers judge to be secured because of a provision of the 
agreement giving it a lien for recovery of expenditures of that class. 

4 The position of Alto, Kilbom and Procan gave rise to litigation at an earlier stage. At the 
meeting of creditors to consider the proposal, Cadillac took the position that they were not entitled 
to vote because: 



a) Alto and Kilbom were secured creditors who had not surrendered or val
ued their security and, 

b) Pro can was not entitled to vote (except on the basis of being a creditor for 
$4,400,00) because it was not a creditor in respect ofthe larger amount of 
$537,000.00. 

5 Alto, Kilbom and Procan were penuitted to vote subject to the objection and application was 
then made to the court for a mling as to their entitlement to vote. All three voted against the pro
posal and, had their votes counted, thc result would have been defeat for the proposal. McEachem 
C.J.S.C. ruled that, because Alto and Kilbom had not unequivocally surrendered their sccurity, they 
were precluded from voting by the tenus of s. 90 of the Act. That ruling was upheld on appeal to 
this cOUli. The application in respect of Procan's right to votc was not pressed to a decision, pre
sumably because the delction of the votes of Alto and Kilbom was sufficient to make the vote one 
for approval. 

6 In his reasons for the ruling now appealed from, i.e" that Procan, Alto and Kilbom should be 
pennitted to be heard on the application for approval, the chambers judge dealt with a number of 
issues, including the validity ofProcan's claim in respect of the sum of$537,000,00 and the ques
tion whether the court has a discretion to grant audience on such an application to persons who are 
not given, by s, 41 of the Act, a light to appear. The primary position of Procan, Alto and Kilbom is 
that they have a right to bc heard which is not subject to tlle exercise of any discretion. Ifthey are 
correct in that, the other issues need not be considered. 

7 The relevant sections of the Act are these: 

40. -- Upon acceptance of the proposal by the creditors, the trustee shall apply to the 
cOUli forthwith for its approval and shall send notice of the hearing of the appli
cation by registered mail, not less than fourteen days before the date of the hear
ing, to the debtor, to every creditor who has proved his claim and to the Superin
tendent; and the trustee, not less than three days before the date of the hearing, 
shall file in the prescribed form a report to the court on the proposal and shall 
forward a copy to the Superintendent not less than ten days before the date of the 
hearing. 

41. -- (1) The court shall, before approving the proposal, hear a report of the tmstee 
in the prescribed fonu as to the terms thereof and as to the conduct of the debtor, 
and, in addition, shall hear the trustee, the debtor, any opposing, objecting or 
dissenting creditor and such further evidence as the court may require. 

(emphasis added) 

The first question is whether a secured creditor is a "creditor" within s. 41. Ifit is, Pro can, Alto and 
Kilbom are all entitled to be heard because Alto and Kilbom are conceded to be secured creditors 
for the whole of the amount of their claims and Procan is conceded to be a secured creditor in re
spect ofthe $4,400.00 claim. 

S The definition section of the Act is s. 2. It says: 

In this Act, "creditor" -- means a person having a claim, preferred, secured 
or unsecured, provable as a claim under this Act. 



9 Miss Southin, for Cadillac, submits that, because the respondents are secured creditors who 
have not sunendered, valued or realized upon their security, they do not have a secured claim 
"provable as a claim under this Act" and therefore are not within the definition of creditor. In sup
pOli of that submission, shc refers to s. 98, which reads as follows: 

98. (1) Where a secured creditor realizes his security, he may prove for the balance 
due to him after deducting the net amount realized. 

(2) Where a secured creditor sunenders his security to the trustee for the 
general benefit of the creditors, he may prove for his whole claim. 

10 S. 98 defines the rights of a secured creditor after realizing upon or surrendering its security. 
It defines the amount for which it can then "prove". It does not follow, in my view, that a secured 
creditor who has neither realized nor surrendered does not have a "provable claim". In respect of 
those and similar words, s. 2 provides: 

"claim provable in bankruptcy" or "provable claim" or "claim provab1e" includes 
any claim or liability provable in proceedings under this Act by a preferred, se
cured or unsecured creditor. 

11 In s. 95 of the Act, under the heading "Claims provable" there is another definition of that 
plrrase: 

(1) All debts and liabilities, present or futurc, to which the bankrupt is subject at the 
date of the banlauptcy or to which he may become subject before his discharge 
by reason of any obligation incuned before the date of the bankruptcy shall be 
deemed to be claims provable in proceedings under this Act. 

12 Those definitions indicate that all debts to which the bankrupt is subject at the date ofbanlc-
ruptcy give rise, at that date, to a claim provable by the creditor. Those provisions of the Act are not 
included in Part HI but, by s. 46, all provisions of the Act, insofar as they are applicable, apply mu
tatis mutandis to proposals. The equivalent date to the date of bankruptcy would be the date ofthe 
proposal. From the outset, a secured creditor is a creditor. He may file a proof of claim wherein he 
must state whether he is a secured creditor (s. 97(5)). His right to vote is affected by s. 90 and, as I 
have already said, ifhe realizes upon or sunenders the security, his rights are defined by s. 98. But, 
from the beginning, the secured creditor is within the definition of creditor in s. 2. 

13 As an alternative, Miss Southin submits that the definition does not apply to the word "cred-
itor" in s. 41. She refers to the Interpretation Act, R.S.C. 1970 cap. 1-23, s. 14(2): 

flWhere an enactment contains an interpretation section or provision, it shall be 
read and construed 

(a) as being applicable only if the contrary intention does not appear, and 
(b) as being applicable to all other enactments relating to the same subject matter 

unless the contrary intention appears. 1967-68, c. 7, s. 14" 

(underlining added) 



14 The submission is that a contrary intention should be held to appear in s. 41 for these rea-
sons: 

(1) A proposal is, in effeet, an offer to the unseeured ereditors whieh, if ae
eepted by a majority of them, binds the dissentients. See Houlden and 
Morawetz Bankmptey Law of Canada, page 93. 

(2) By s. 36, proposals are made subjeet to the rights of secured creditors who 
can pursue their remedies no matter how such actions affect the unsecured 
creditors. 

(3) Pali III of the Aet, in a number of places, appears to employ the word 
"creditors"on occasion to mean unsecured and preferred creditors only. In 
paliieular, reference is made to s. 36 dealing with voting on the proposal 
and s. 42(2) whieh provides that approval is binding on creditors. 

15 I will assume that a eontral'y intention can be established not only by express words but also 
by the context and other considerations requiring a different interpretation. In Pacific Simpson 
Lumber Ltd. et al. v. Kaisha et al. (1981),129 D.L.R. (3d) 236 this Court applied such an approaeh 
in considering the words "unless a contrary intention appears 'I in s. 3(1) ofthe same Act in constm
ing the word "year" in the regulations under the Indian Act. The COUli gave a number of reasons for 
holding that "year" in those regulations did not have the meaning set out in the Interpretation Act. 
That conclusion was based upon the history of the legislation, the absurdity and impracticability 
whieh would result if the definition in the Interpretation Act was to be applied, and the fact that the 
word appeared in a phrase (year of issue) in whieh it would be reasonable to think that a different 
mealling was intended than if it had been used alone. Those reasons, taken together, were held to 
require the finding that a contrary intention appeared. 

16 The difference between "only if the contrary intention does not appear" in s. 14(2)(a) and 
"unless the contrary intention appears" in s. 14(2)(b) alld s. 3(1) of the same Act is puzzling but I 
can see no reason to think that any difference in meaning was intended. The question must still be 
whether the context and other considerations require the conclusion that a contral), intention ap
peal's. I cannot find that, in this case, they do. 

17 The faet that a proposal is an offer to unsecured creditors designed to bring about a contract 
with them, alld the fact that proposals are specifically made subject to the rights of seeured eredi
tors, are considerations which lend some support to an argument that, as a matter of policy, secured 
creditors should not be heard on an application under s, 41, But they are not considerations which 
compel the conclusion that parlialnent has legislated to exclude a right of audienee to secured cred
itors. There are policy considerations which point in the opposite direction. One is the fact that se
cured creditors may not know, at an early stage of a proposal, what value to put upon their security; 
and often do not lmow whether, in the end, they will rely upon their security entirely or in pali or at 
all. This lack of finality in the position of the secured creditor is emphasized by the provisions of ss. 
102 and 103 providing for amendments of valuations alld proof in certain circumstances. One can
not say that the interests of seeured ereditors, as distinet from their security, cannot be affected by 
the approval of a proposal. 

18 The argument that the word "creditors" in other seetions excludes secured creditors is 
equally inconclusive. If it does, that is a consideration consistent with finding that "creditors" in s. 
41 was not intended to include secured creditors, but it is not a consideration which compels the 



conclusion that secured creditors are excluded. Nor am I persuaded that it is right to say that secured 
creditors are not included in the word "creditors" as used in ss. 36 and 42(2). Their voting rights are 
restricted, not by the words used in s. 36, but by the words of s. 90 which expressly restricts the 
rights of secured creditors. So with s. 42(2) which provides that a proposal is binding "on all the 
creditors with claims provable under this Act". By reason of other provisions of the Act, it is clear 
that that caml0t be stretched to mean that the proposal can have the effect of destroying a charge. A 
proposal will, however be binding upon secured creditors who do not rely entirely upon their secu
rityand, as I have already held, secured creditors are "creditors with claims provable" until they 
take some step, such as realization in full, which has the effect of destroying that status. 

19 I therefore conclude that Procan, Alto and Kilborn are creditors within s. 41. It is not dis
puted that they are "opposing, objecting or dissenting" creditors and it therefore follows that they 
must be heard on the hearing of the application. 

20 That finding is sufficient to dispose of the appeal. I will, however, refer to one ofthe other 
questions decided by the chambers judge because of its possible bearing on the future conduct of 
the bankruptcy and because Procan has brought, in respect to that question, a separate appeal which 
was heard with this one. That is the question as to the validity ofProcan's claim to be a creditor for 
$537,000.00. Before the chambers judge, Procan argued that it is a creditor in that amount and Ca
dillac argued that it was not indebted to Procan in respect of that head of claim. The chambers judge 
rejected both submissions and held that Procan is a creditor because Cadillac has breached its con
tract to make a pro rata contribution to expenditures giving rise, not to an obligation on the part of 
Cadillac to repay the $537,000.00, but to a unliquidated claim for damages by Procan. It is against 
that finding that Procan has appealed. 

21 Because Procan, as a creditor under s. 41, has a right to be heard based upon the smaller 
debt, it was unnecessary for the chambers judge to make any finding with respect to the status of its 
claim for $537,000.00. The trustee in bankruptcy has objected that any such finding was premature 
and made without jUl1sdiction in that the jurisdiction to detennine the validity of claims lies, in the 
first instance, with the trustee under s. 106 of the Act. In asseliing that position, the trustee may well 
be right but the issue as to jurisdiction need not be decided here. As the finding as to the status of 
the claim was unnecessary, it is of no binding effect between the parties. 

22 In view of the conclusion that the finding was unnecessary, Procan's appeal should succeed 
to the extent of granting the first order which it seeks, i.e., one declaring that the application by Ca
dillac seeking detennination ofthe validity ofProcan's claim was premature. 

23 The chambers judge also based his conclusion upon a discretionary power, which he found 
to reside in the court on an application ofthis kind, to hear parties who are not within the categories 
set out in s. 41. Again, in view of the conclusion that these parties are within those categories, it is 
umlecessary to deal with that aspect of the ruling appealed from. 

24 On the basis that the three parties are creditors within s. 41, the appeal is dismissed. Procan's 
cross-appeal is allowed to the extent indicated. 

ESSON J.A. 
NEMETZ c.J.B.C.:-- I agree. 
HUTCHEON lA.:-- I agree. 

qp/s/mes 
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Chattel MOligages and Bills of Sale --- Rights and liabilities of patiies 
quirement. 

Remedies on default Seize or sue re-

Personal property security Chattel mortgages and bills of sale - Operation of legislation Lender holding two 
mOligages of satne chattels securing different debts - Lender exercising remedy of sale under first mortgage - Seize 
or sue provisions of Chattel Mortgage Act not operating to extinguish debt secured by second mortgage. 

Statutes Interpretation - Interpretation Acts Interpretation Act applying to every enactment "unless a contrary 
intention appears" Contrary intention not needing to be found in express words - Contrary intention may be 
inferred fi'om scheme of enactment, legislative history or other circumstances. 

Where a mortgagee holds more than one mortgage on the same chattels, securing different debts, and exercises the 
remedy of sale under the first mortgage, the seize or sue provisions contained in s. 23 of the Chattel Mortgage Act do 
not operate to extinguish the debt under the subsequent mOligage or mortgages. The effect is to extinguish only the 
debt secured by the mortgage under which the seizure took place. This interpretation of the Chattel Mortgage Act is 
suppOlied by the language of s. 23 itself, which uses the singular words "mortgage" and "grantor". The Interpretation 
Act, which provides in s. 28(3) that in an enactment words in the singular include the plural, and words in the plural 
include the singular, does not require a different result, since, by s. 2( 1), the Act is to apply "unless a contrary intention 
appears". A contrary intention need not be found in express words, but may be inferred fi'om the scheme of the en
actment, its legislative history and other circumstances which sUl1'ound the use of the word in question. Although the 
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Interpretation Act does not use the words "the context othcrwise requires", the conclusion that a contrary intention 
appears may be based on the fact that the context otherwise rcquires. In the case of the Chattel Mortgage Act, the use 
of the singular throughout the statute can be taken as an indication of 1cgis1ative intent that the scheme apply to the 
creation of a singlc chattel mortgage and the rights and obligations conferred by a single chattel mortgage. 

Cases considel'ed: 

C.I.B.C. v. Okanagan Truck & Equip. Wash Ltd. (1982),39 RC.L.R. 322 (Co. Ct.) - considered 

Pac. Simpson Lumber Ltd. v. Kaisha, [1982'! 3 W.W.R. 194, 129 D.L.R. (3d) 236 (B.C.C.A.) considered 

Starr Schein Ent. Inc. v. Gestas COIp. (1987), 13 RC.L.R. (2d) 85, [1987]4 W.W.R 664, [1987] LL.R 1-2189, 
affirming 70 B.C.L.R. 362, 1"1986]3 W.W.R. 366, 18 C.C.L.L 148, [1986] LL.R. 1-2053 (C.A.) - considered 

Trans Can. Credit Corp. v. Waf (1984), 55 B.C.L.R. 134 (Co. Ct.) - considered 

Statutes cOllsidered: 

Chattel MOligage Act, RS.RC. 1979, c. 48 

ss. 2-12 

s. 13 [am. 1981, c. 21, s. 14] 

s. 14 [am. 1981, c. 21, s. 15] 

s.16 

s.17 

s. 18 

s. 22 

s. 23 

Interpretation Act, R.S.RC. 1979, c. 206 

s.2 

s. 28(3) 

Appeal fi'om judgment of McEachc11l C.J.S.C., [1987] RC.W.L.D. 444, [1987] C.L.D. 226, granting judgment on 
promissory note secured by chattel mortgage. 

The judgment of the court was delivered by Esson J.A. : 

Chattel mortgagees were oncc fi'ee to exercise a contractual right to sell the chattels secured by the mortgage and 
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sue for any deficiency after sale. Since 1973, the "seize or sue" provisions of the Chattel Mortgage Act have required 
the mortgagee to elect its remedy with the result that, if the remedy of seizure is exercised, the debt is extinguished. 
This appeal raises the question whether, if the mortgagee holds more than one mortgage on the same chattels, and 
exercises the remedy of sale under the first mortgage, the effect is to extinguish the debt under the subsequent mort
gage or mortgages. McEachern C.J.S.C. held that the effect is to extinguish only the debt secured by the mortgage 
under which the seizure took place [[1987] B.C.W.L.D. 444, [1987] C.L.D. 226]. 

2 The facts which give rise to that question are these. In 1979 the bank lent to Mr. Gratton $19,700 on the security 
of a chattel mortgage charging a motor home. In 1980 a different branch of the bank lent $20,000 to him on a prom
issory note. In 1982 as consideration for an extension of time to pay that loan, Mr. Gratton gave a second chattel 
mortgage on the same motor home. The second mortgage was expressed to be subject to the [11'St. All registration 
requirements were complied with by the bank. In 1983 the ballic seized the motor home by a walTant based only upon 
the first mortgage. It sold the home for less than the amount owing under that mortgage. It then brought this action to 
recover the amount owing on the promissory note given in 1980, i.e., the loan secured by the second mortgage. Mr. 
Gratton now appeals the judgment against him for the amount of that loan. 

3 The question is whether that indebtedness is extinguished by these provisions of the Chattel Mortgage Act, 
R.S.B.C. 1979, c. 48: 

23.(1) Subject to sections 24(4) and 26, a grantee may enforce his right to the money due and owing under a 
chattel mortgage either by 

(a) taking possession of the chattels, on a sUlTender or under the mortgage; or 

(b) suing the grantor for the money due and owing, 

but not both. 

(2) Where the grantee takes possession of the chattels, the grantor's obligations and the obligations of the guar
antor or indemnitor under the mortgage and in any instrument giving collateral security are extinguished. 

4 The action was tried on an agreed statement of facts. The Chief Justice held that the seizure and sale of the 
security under the first mortgage did not extinguish the debt secured by the second mortgage because: 

( a) Section 23 (1) deals only with the consequences of taking possession of chattels "under the mortgage" or suing 
the grantor (of the mortgage). Section 23(1) does not purport to deal with instruments other than the one under 
which possession was taken. 

(b) Upon seizure of the chattel under the 1979 mortgage, all that was extinguished was the grantor's obligations 
"under the mortgage and in any instrument giving collateral security" (s. 23(2)). The 1980 promissory note and 
the 1982 mortgage were not collateral to the 1979 mortgage and the defendant's obligations under them were not 
extinguished. 

5 The Chief Justice, in finding for the bank, followed the decision of Lamperson Co. Ct. J. in C.I.B. C. v. Oka
nagan Truck & Equip. Wash Ltd. (1982),39 B.C.L.R. 322, and that of Robinson Co. Ct. J. in Trans Can. Credit Corp. 
Ltd. v. Wai (1984), 55 B.C.L.R. 134. The essence of the grounds for decision in those cases is, I think, to be found in 
this language of Lamperson Co. Ct. J. at p. 324 of the earlier case: 

A grantor may give a first and second chattel mortgage over the same items to two separate grantees. If one 
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grantee were to seize the goods mortgaged the other grantee could, nonetheless, elect to sue the grantor under the 
personal covenants contained in the chattel mOltgage. There is no reason why this should not be so if the chattel 
mOltgagee is the same. The chattel mortgages in this case pertain to two separate and distinct loans. There would 
be a problem if the bank had artificially split one loan into two in order to circumvent the intent of the Chattel 
Mortgage Act. However, this is not the case here. The bailiff's wanant clearly indicates that the goods were seized 
pursuant to the chattel mortgage peltaining to the $32,000 promissory note. Nothing in the wording of the ap
plicable sections of the Chattel Mortgage Act indicates that the suggested distinction should be drawn. I am of the 
view that each individual transaction should be treated separately, although they are between the same parties. 
Accordingly, in these circumstances, the seizure of the goods pursuant to the one chattel mortgage is not a seizure 
to the other. 

6 In the passage which I have quoted from the reasons of the Chief Justice, he emphasizes that the words 
"mOltgage" and "grantor" are in the singular. That view, the appellant submits, is in error because it overlooks the 
effect of s. 28(3) of the Interpretation Act, R.S.B.C. 1979, c. 206. That section, which is not refened to in the reasons 
under appeal or the earlier cases, reads as follows: 

(3) In an enactment words In the singular include the plural, and words in the plural include the singular. 

7 That broad language must be read in conjunction with s. 2(1) and (3) of the Interpretation Act: 

2.(1) Every provision of this Act extends and applies to every enactment, whether enacted before or after the 
commencement of this Act, unless a contrary intention appears in this Act or in the enactment. 

(3) Nothing in this Act excludes the application to an enactment of a rule of construction applicable to it and not 
inconsistent with this Act. 

8 No contrary intention appeal's in the Interpretation Act. The real question is whether a contrary intention appears 
in the Chattel MOltgage Act. 

9 We have been referred to no case which has considered the language of s. 28(3). In relation to other sections of 
the Interpretation Act, however, this court has considered the meaning of "unless a contrary intention appears in the 
enactment" in two recent decisions. They are: Pac. Simpson Lumber Ltd. v. Kaisha, [1982]3 W.W.R. 194,129 D.L.R. 
(3d) 236 (B.C.C.A.); Starr Schein Ent.lnc. v. Gestas COJp., 13 B.C.L.R. (2d) 8~, [1987]4 W.W.R. 664, [1987] LLK 
1-2189. 

lOIn Pac. Simpson, Lanlbert J.A. for the court reviewed the history of the legislation and gave extensive reasons 
for concluding that the word "year" was used in the enactment with a contrary intention to that appearing in the def
inition in the Interpretation Act. In Starr Schein, the word under consideration was "property". The trial judge, Legg 
held that the definition in the Interpretation Act should not apply because "the context otherwise requires" 
B.C.L.R. 362, [1986] 3 W.W.R. 366,18 C.C.L.L 148, [19861 IL.R. 1-2053]. His reasons were agreed with by Seaton 
J.A. for the majority. La1l1beli J.A. dissented. 

11 The issues in those cases were sufficiently different from those in the case at bar to render the decisions of no 
direct application. But they do throw light on the proper scope and application of the words "unless a contrary inten
tion appears". Without attempting a comprehensive definition oftl1at language, I take those decisions as supporting the 
following generalizations. The contrary intention need not be found in express words, but may be inferred from the 
scheme of the enactment, its legislative history and other circumstances which sunound the use of the word in ques
tion. Although the Interpretation Act does not usc the words "the context otherwise requires", the conclusion that a 
contrary intention appears may be based on the fact that the context otherwise requires. 
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12 I retum to the question whether the singular words "mOligage" and "grantor" in s. 23(1) of the Chattel Mort
gage Act include the plural of those words, or does a eontrary intention appear? I think the emphasis here should be 
upon "mortgage" beeause I can see no logieal basis for treating the two words differently. 

13 The words "mortgagel! or "chattel mortgage" are used many times in the Act and, with one exception, always in 
the singular. That exeeption is in s. 18: 

18. Two or more registered mortgages of some or all of the same chattels have, as between themselves and for 
those chattels, priority in the order of the dates of registration, subject to a eontrary intention appearing from the 
chattel mortgages. 

14 In most instances, the use ofllmortgage" makes sense only if the reference is understood to be in the singular-
the reference is obviously to a particular instrument as in this language fi'om s. 16: 

16. Where a subsequent chattel mortgage 

(a) is made after an earlier chattelmoligage ... 

15 The statute, read as a whole, sets out a scheme dealing with: 

16 (a) the making, registering, transfelTing and renewal of a chattel mortgage (ss. 2-15,22); 

17 (b) the legal effects flowing from a chattel mOligage, including priorities and the seize or sue provisions (ss. 16, 
17,18 and 23). 

18 The use of the singular throughout the statute can be taken as an indication of legislative intent that the scheme 
apply to the crea tion of a single chattel mortgage and the rights and obligations conferred by a single chattel mortgage. 
Even s. 18, where the plural is used because the context clearly requires it, is conceptually concemed with the rights 
flowing from each chattel m01igage in the singular. 

19 The fact that a contrary intention clearly appears in many seetions other than s. 23 is not eonclusive in estab
lishing that a contrary intention appears in relation to the use of the word in that seetion. But it is a matter of some 
significance. In the absence of any clear indication that the word is used in s. 23 in a different sense :li0111 in the other 
seetions, it is reasonable to assume that it is used in the same sense. I see nothing in tlle context of s. 23 to indicate that 
the intention with respeet to singular and plural is different from in other sections. On the other hand, there are indi
eations within s. 23 that the intention is to use "mortgage" ill the singular. For instance, s. 23(2) refers to "the mortgage 
and in any instrument giving collateral security". 

20 Mr. Hansford, in his vcry full submissions for the appellant, placed great emphasis on the circumstances that, 
wherever tile Chattel Mortgage Act refers to the chattel or chattels included in a mOligage, it uses only the plural 
"chattelsll . That is the word used in the definition of "chattel mortgage", in the definition of "chattels" and throughout 
the Act including the first two subsections of s. 23 which are the ones in question. Mr. Hansford submits that, if a 
contrary intention is found with respect to the word "m01igage", the corresponding contrary intention must be found 
with respect to "chattels" so that the plural would not include the singular. That, in tum, would result in the Act not 
applying to mOligages which charge only one chattel. 

21 The flaw in tilat submission, in my view, is that it rests on tile premise that, if a contrary intention is found with 
respect to one word in a section, the same intention must be found with respect to all otl1ers. That does not follow. Each 
word must be considered separately although, as with "mortgage" and" grantor", two or more words may sometimes 



1987 CarswellBC 291, 18 B.C.L.R. (2d) 138, [1988] I W.W.R. 372,45 D.L.R. (4th) 290 

be so linked by context that it would create an absurdity to find a different intention with respect to them. I see no such 
necessary relationship between the intention applicable to "mortgage" and that applicable to "chattels". 

22 Indeed, the word "chattels" provides a good example of a word in respect of which no contrary intention ap
pears. No sensible reason can be advanced for the view that, in this instance, the plural should not include the singular. 
On the other hand, there are obvious and powerful reasons for holding that the plural must include the singular. If it 
does not, the Act would not apply to many, probably most, chattel mortgages. Where no reason can be advanced for 
the plural not including the singular, and where such an interpretation would result in an absurdity, one must conclude 
that no contrary intention appears. In respect of "mortgage" and" grantor", these considerations are not present, and the 
considerations which are present point to a contrary intention. 

23 I conclude, for those reasons, that a contrary intention does appear in the Chattel Mortgage Act and that 
"mortgage" in ss. 23(1) and 23(2) is used in the singular. Essentially the same considerations require the conclusion 
that "grantor" in those sections is used in the singular. 

24 We were referred to a number of authorities supporting submissions based, not upon the language of the 
statute, but on what the parties suggest is the proper course to be followed to give effect to the policy of the legislation. 
The appellant emphasizes that the policy of the Act is to protect a debtor from being sued for a deficiency after sale of 
the chattel and that, unless the seizure under one mOltgage extinguishes the debt under all other mortgages held by the 
same grantee, the way will be opened for borrowers to evade the policy of the Act. On the other side of the question, 
the ban1e stresses that, if the appellant's view was to be accepted, that could result in anomalies unfair to lenders. These 
arguments 011 the policy of the Act establish nothing more favourable to the position of the appellant than that it is not 
inconsistent with that policy. That cannot justify a refusal to give effect to the plain meaning of s. 23 which, in my 
view, emerges once it is concluded that "mortgage" in that section does not include the plural. 

25 I would dismiss the appeal. 

Appeal dismissed. 

END OF DOCUMENT 
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R. v. Scory 

IN THE MATTER OF an appeal by way of a Stated Case to the 
Court of Queen's Bench under the provisions of Section 734 of 

the Criminal Code of Canada 
Between 

Her Majesty the Queen, on the information of Corporal R.H. 
Robinson, a member of The Royal Canadian Mounted Police, 

appellant, and 
William Scory, of Prelate, in the Province of Saskatchewan, 

garage proprietor, respondent (accused) 

[1965] S.J. No. 11 

51 W.W.R. 447 

Saskatchewan Court of Queen's Bench 
Judicial Centre of Swift Current 

Davis J. 

January 28, 1965. 

(5 paras.) 

On appeal from Vause J. 

Counsel: 

D.K. Krueger, for the applicant. 
J.M. Schmidt, for the respondent. 

1 DAVIS J.:-- This is an appeal by the Crown by way of stated case from the decision of C.W. 
Vause, a Provincial Magistrate, in which he found the accused, respondent, William Scory, not 
guilty of the charge: 



"That on or about the 14th day of June, A.D. 1964, at Prelate district, Saskatche
wan, that William Scory, Garage Proprietor, being a person, did unlawfully cause 
to be marked with a mark, stock of which he is not the owner, without authority 
of the owner, contrary to Section 23(b) of The Brands and Brand Inspection 
Act." 

2 On the facts stated the learned Magistrate found that the accused had branded a heifer, the 
property of one Rodney Cox, with an unrecorded brand which the accused used to brand his own 
stock; that the heifer already bore a brand, likewise umecorded, which Cox had placed thereon. It 
did not appear on the facts stated whether the Cox brand was visible or known to the accused or 
whether the branding was done by him by mistake. The applicability or otherwise of mens rea was 
not argued before me, and I make no finding on it. The appeal was argued solely on the inteq')reta
tion placed upon the word "ownerll as it appears in Seetion 23(b) ofthe said Act. This subsection 
reads: 

1123. A person who: 

(a) 
(b) brands or causes, directs or pennits to be branded with his own or with any 

brand, vent or mark any stock of which he is not the owner without the au
thority of the owner; 

(c) 

is guilty of an offence and, in addition to any other penalty to which he may be 
subject by law, is liable on summary conviction to a fine not exceeding $200." 

3 The leamed Magistrate held that the word "ownerll
, where it appears in the said subsection, 

means "owner of the brand" rather than lIowner ofthe stockll
, and that as the brand in question was 

umecorded there was no offence. He appears to have arrived at this conclusion because of the defi
nition ofthe word II owner If in Section 2, subsection (9) ofthe said Act, which reads: 

112. In this Act: 

9. 'owner' means the owner jointly or in severalty of a brand or vent recorded 
as allotted and includes the duly recorded transferee thereof and the au
thorized agent of such owner or transferee." 

4 To hold that the definition is exhaustive and must prevail would do violence to the recognized 
rules of grammar and would render the subsection meaningless. The law is that if a defined expres
sion it used in the context which the definition will not fit, the context must be allowed to prevail 
over the "artificial conceptions" ofthe definition clause and the word must be given its ordinary 
meaning. Maxwell on Interpretation of Statutes, Eleventh Edition, page 321; Strathem v. Paggen, 
1926 Sessions Cases (Judiciary Reports) 9. With deference, I must hold that the word "owner where 
it appears in the said subsection means lIowner of the stock" and not "owner of the brand!! as was 
held by the leamed Magistrate. 

S The appeal will therefore be allowed and the case remitted to the leamed Magistrate for com-
pletion and decision. The appellant is entitled to costs against the respondent, if asked for. 



DAVIS J. 

qp/t/qlslc/qladp 
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R. v. Ambrose 

Between 
Her Majesty the Queen, complainant, and 

Ross Clyde Ambrose, respondent 

[1999] OJ. No. 3607 

43 W.C.B. (2d) 441 

Ontario Court of Justice 
Toronto Region 

P. Harris J. 

Heard: September 1, 1999. 
Judgment: September 21, 1999. 

(22 paras.) 

Criminal law -- Peace officer Police -- Arrest and detention -- Arrest without warrant. 

Trial of the aeeused, Ambrose, on eharges of assaulting two peaee offieers in the execution of their 
duties and failing to leave premises as direeted, eontrary to the Trespass to Property Aet. The To
ronto Police Serviees Board appointed Toronto Transit Commission special constables to enforee 
the Trespass to Property Aet. Two eonstables issued tiekets to Ambrose and his girlfriend for mis
use of a metropass and failure to deposit the oorreet fare. A heated discussion ensued, and the eon
stables asked Ambrose to leave the property or he would be arrested for trespass. Ambrose refused 
to leave, and one of the eonstables arrested him and touched his anTI. Ambrose pulled away, and the 
eonstables wrestled him to the floor before handcuffing him and turning him over to the poliee. All 
three men suffered minor injuries. Ambrose claimed that the eonstables attaeked him and that he 
used only sueh foree as was neeessary to defend himself. 

HELD: Ambrose was convicted. The constables were police officers within the meaning ofthe 
Trespass to Property Act and were entitled to use reasonable foree in arresting Ambrose. It would 
have been absurd that individuals trespassing on the Toronto Transit Commission!s property could 
impede tlle movement of hundreds of rush hour patrons for some illegitimate purpose, while special 
constables employed to ensure tlle comfort, convenienee and safety of passengers could do no more 
than utter words of arrest before seeking the assistanee of a poliee officer. 



Statutes, Regulations and Rules Cited: 

Criminal Code, s. 2. 

Interpretation Act, R.S.O. 1990, c. 1-11, s. 7(2),28. 

Police Service Act, R.S.O. 1990, c. P-15, s. 2, 53(3). 

Trespass to Property Act, R.S.O. 1990, c. T-21, ss. 2(1)(b), 9. 

Counsel: 

M. Denomme, for the Crown. 
J. Di Luca, for the defence. 

P. HARRIS J.:-

The Charges 

1 Ross Clyde Ambrose was charged that on or about October 7th, 1998, he did assault a peace 
officer Matthew Edward, engaged in the execution of his duty, and that he did assault a peace of
ficer Robert Brown, engaged in the execution of his duty and further that he did assault Matthew 
Edward and Robert Brown with intent to resist the lawful arrest of himself. He was also charged 
with failing to leave premises when directed on the same date, contrary to Section 2(1)(b) of the 
Trespass to Property Act. 

The Issue 

2 The pivotal question in this case concems the precise fonnal status of special constables 
Brown and Edward and whether they, having been appointed by the Toronto Police Services Board 
to enforce, inter alia, the Trespass to Property Act R.S.O. 1990, c. T-21 as amended, had the power 
to use force in affecting the arrest of Mr. Ambrose under the Trespass to Property Act. Ifthey had 
no powers to use force during the arrest and detention of Mr. Ambrose, they were not acting in the 
lawful execution of their duties and consequently, Mr. Ambrose arguably was justified in using 
reasonable force in self defence to repel what was, in law, an assault by the two special constables 
on his person as a result oftheir efforts to handcuff and detain him following his arrest. The issue is 
whether the special constables had assumed the status of police officers and were authorized to use 
reasonable force within the meaning of Section 9 of the Trespass to Property Act as interpreted by 
caselaw. 

The Facts 

3 I find the following events occurred on October 7th, 1998. Special constables Brown and 
Edward were in attendance at the Scarborough Town Centre Light Rapid Transit station perfonning 
investigative functions for their employer, the Toronto Transit Commission. Both in unifonn, they 
began checking patrons of the TIC to ensure that they were using transit passes properly and pay
ing the correct fare. A female was questioned to detennine whether she was entitled to use the 
Metropass she had used to gain entry to the transit system. After some discussion, she said the 



Metropass belonged to Mr. Ambrose who was at that time outside the paid area ofthe station en
trance and he was sUlmnoned for further investigation. 

4 Though he testified to the contrary, I find that he said he did not want it anymore and had 
given it to the female who was apparently his girlfriend. Special constable Edward then issued two 
POA offence tickets - one to the female for failing to deposit the conect fare and one to Mr. Am
brose for misuse of a Metropass. Mr. Ambrose asked that the Metro pass be returned to him as it 
was still valid for the month of October. Mr. Edward stated that the pass would have to be retained 
by him as evidence in respect to the POA charges. After some considerable discussion between Mr. 
Ambrose and the two special constables that became heated at times, Mr. Ambrose was told to 
leave TTC property or he would be anested "for trespass". He refused to leave the immediate area 
and after further warnings, Mr. Brown told Mr. Ambrose he was under anest for trespassing and 
touched his arm. Mr. Ambrose pulled away from his grasp. Both special constables tried to talce 
control of Mr. Ambrose and by pushing and pulling away from them he managed to break free. The 
constables then grabbed an ann each and took him to the floor whereupon a short struggle ensued 
before he was handcuffed and turned over to the police. 

S All tlrree involved sustained some minor injuries. Mr. Ambrose testified that when he refused 
to leave the TTC propeliy because the Metropass was not returned, he was attacked by the two con
stables and used only such force as was necessary to defend himself and struggle free. 

Analysis 

6 In resolving credibility issues to anive at the foregoing findings of fact, I have employed the 
analysis contained in R. v. D.W. (1991) 63 C.C.C (3d) 397 (S.C.C.). 

7 This case therefore requires a detennination as to whether the TTC special constables were 
acting in the lawful execution oftheir duty in using force to handcuff and detain Mr. Ambrose. As a 
result of the credibility findings, I have made, I am satisfied that ifthe constables were entitled to 
use such force, in affecting an anest and detention, the prosecution has proven beyond a reasonable 
doubt that Mr. Ambrose is guilty ofthe offence with which he has been charged. On the other hand, 
I am prepared to find Mr. Ambrose not guilty ofthe Criminal Code Offences if the constables were 
not entitled to use such force, on the basis that his actions in repelling and resisting their use of 
force amounted to justifiable self defence. 

The Law 

8 The overarching issue involves statutory interpretation. First there must be a resolution of the 
apparent conflict between statutory instruments that govern policing in Ontario and the powers as
signed to TTC special constables pursuant to an agreement appended to an Ontario Regulation "Ex
hibit A". 

Status ofTTC Security Officers 

9 Even though no documentary evidence was produced by the prosecution proving the designa-
tion ofMssrs. Edward and Brown as special constables, I am satisfied on the authority ofR. v. 
Bland 20 C.C.C (2d) 332 Ont CA at page 341 that it has always been the law in Ontario that judicial 
notice shall be taken of the published Regulations of Ontario: 

Section 5 ofthe Regulations Act is a particular or "special" statute, the applica
tion of which is confined first of all to "regulations" as defined by the Act, and 



secondly, to such Regulations that have been published. TIle words "judicial no
tice shall be taken ofits contents and of its publication" mean just what they say 
and if any Court has its attention drawn to a published version of a relevant Reg
ulation judicial notice must be taken of it. Accordingly, judicial notice must be 
taken of speed limits as provided in Regulations which have been duly filed and 
published. 

See also, Section 7(2) ofthe Interpretation Act R.S.O. 1990, c. T.21 

7.(1) Every Act shall be judicially noticed by judges, justices of the peace and 
others without being specially pleaded. 

(2) Every proclamation shall be judicially noticed by Judges, justices of the peace 
and others without being specially pleaded. R.S.O. 1980, c. 219, s. 7. 

10 Consequently, it is sufficient proof of the status and powers of the special constables that the 
Regulation and appended agreement (Exhibit A) designating them as special constables be brought 
to the Coures attention along with the fact that the transit officers have both testified, without chal
lenge, that they possessed the designation special constablcs on the date in question. See also R. v. 
Fielding [1967] 3 C.C.C 258 (BCCA) where it was held that there is a presumption that all those 
acting as public officers have been duly appointed until the contrary is shown. Thus on a charge of 
resisting arrest by an RCMP Constable, it was unnecessary to prove that the constable had been du
ly appointed a peace officer. 

11 It is notable that the Toronto Police Services Board pursuant to clause 30 ofthe aforesaid 
agreement (Exhibit "A") has conferred on the TTC special constables the powers of a police officer 
to enforce, inter alia, the Criminal Code and the Trespass to Property Act R.S.O. 1990, c. T-21 as 
amended. 

Authority to use Force under the Trespass to Property Act 

12 The Trespass to Property Act, R.s.O. 1990, Section 9, provides that a police officer, occupi-
er or occupier's agent may affect an arrest but the statute is silent as to who is or is not permitted to 
use force in so doing: 

Section 9 

Arrest without warrant on premises 

9 - (1) A police officer, or the occupier of premises, or a person authorized by the 
occupier may arrest without warrant any person he or she believes on reasonable 
and probable grounds to be on the premises in contravention of section 2. 

Delivery to police officer 

(2) Where the person who makes an arrest under subsection (1) is not a police of
ficer, he or she shall promptly call for the assistance of a police officer and give 
the person arrested into the custody of the police officer. 

Deemed arrest 



(3) A police officer to whom the custody of a person is given under subsection (2) 
shall be deemed to have arrested the person for the purposes of the provisions of 
the Provincial Offences Act applying to his or her release or continued detention 
and bail. R.S.O. 1990, c. T.21, s. 9. 

13 There is no question that special constables are peace officers according to the definition of 
"peace officerll contained in Section 2 ofthe Criminal Code. 

14 The real question is whether they were acting in the capacity of police officers on the date in 
question, imbued with the authority use force upon arrest that that status confers. 

15 The decision of Hill 1. in R v. Asante, [1996J OJ. No. 1821, - Mensah, Ontario Court of 
Justice (General Division) May 8 , 1996 represents an authority for the proposition that a person 
who is not a police officer has no power or authority to forcibly alTest under the Trespass to Prop
erty Act. He states at page 25 - 26: 

On the issue of use of force to arrest for trespass, Section 9 of the Trespass to 
Property Act does not confer authority to forcibly arrest (on an occupier's agent) 
110r does Section 146 of the Provincial Offences Act which specifically addresses 
the use of force to arrest for a provincial offence: 

use of force 

(1) Every police officer is, ifhe or she acts on reasonable and probable 
grounds, justified in using as much force as is necessary to do what the of
ficer is required or authorized by law to do. 

use of force by citizen 

(2) Every person upon whom a police officer calls for assistance is justified in 
using as much force as he or she believes on reasonable and probable 
grounds is necessary to render such assistance. 

Where legislation specifically addresses the scope of a person's authority, recog
nition ofthe operation of a parallel and broader COlmnon law authority or privi
lege is generally to be avoided: Silveira v. the Queen (1995),97 C.C.C. (3d) 450 
(S.C.C.) At 464-5, 466-7 Per Cory J; Regina v. Noble (1985), 16 C.C.C. (3d) 146 
(Ont. C.A.) at 172 per Martin J.A. When it has seen fit to do so, the provincial 
legislature has had little difficulty in expressly conferring an authority to employ 
reasonable force: see for example, Child and Family Services Act, RS.O. 1990, 
c. C11, s. 44(2) (police officer or child protection worker); Children's Law Re
form Act, RS.O. 1990, c. C12, s. 36(5) (police officer); Enviromnental Protec
tionAct, R.S.O. 1990, c. e. 19, s. 163 (a provincial officer); and, Game and Fish 
Act, RS.O. 1990, c. Gl, s. 8(3) (conservation officer). 

Section 25(1) of the Code may be seen as recognizing certain COlmnon law pow
ers inherent in the exercise of powers of arrest. As indicated, s. 25(1) ofthe Code 



has no application to the instant case as a federal enactment and in the face of 
specific statutory provisions of the Ontario legislature addressing the issue at 
hand .... 

I do not accept that there is no public policy or societal interest in denying the 
use of force to a citizen performing an arrest simply because the statute, in any 
event, pennits the intrusive action of a deprivation oflibelty through conferral of 
a power of arrest. Inherent in the employ of physical force, to arrest and to pro
mote restraint of a suspected offender, is the risk of an escalation of violence and 
the prospect of injury. There is no public interest in having persons, other than 
peace officers who are trained in the limits and safe avenues of use of force, en
gaging in the use of physical force against the person. It has been acknowledged 
elsewhere that standards are lower for non-peace officer security persom1el: Task 
Force on Policing in Ontario (Report to the Solicitor General of Ontario), 1974 at 
p.36. 

16 On the basis of the analysis in R. v. Asante - Mensah I am persuaded that unless the special 
constables had attained the status of police officers on the date in question, they had no power to use 
force in arresting Mr.Ambrose. 

W cre the Special Constables - Police Officers? 

17 The conflict arises under the Police Service Act R.S.O. 1990, c. P-15 in the definition con-
tained in Section 2. "Police officer" is defined as follows: 

"Police officer" means a chief of policc or any other police officer, but does not 
include a special constable, a First Nations Constable, a municipal law enforce
ment officer or an auxiliary in member of a police forcc: (tlagent de police fl

). 

(emphasis added) 

18 Conscquently, according to the definition a special constable cannot be a police officer. In-
deed in the agrccment contained in the Regulations of Ontario 1008 dated 1997.06.18 (Exhibit flAfI) 
wherein the Toronto Policc Service Board empowers special constable to perfonn security functions 
in relation to the property and operations of the TT Commission, clause 10 specifically prohibits 
transit security officers (special constables) from identifying themselves as police officers or as em
ployecs or members of the (Toronto Police) Service. 

19 Yet, as noted before, the same agrcement purports to confer upon special constables (transit 
secmity officers) the powers of a police officcr. 

Conclusion 

20 I have concluded that special constables are in fact police officers within the meaning of the 
Trespass to Property Act and entitled to usc reasonable forcc in an arrest under that Act for the fol
lowing reasons: 

(1) Section 53 (3) of the Police Service Act states: 



53 (3) The appointment of a special constable may confer on him or her 
the powers of a police officer, to the extent and for the specific purpose set 
out in the appointment. 

This section appears to conflict with the section 2 definition especially 
considering that R. v. Renz (1972) 10 C.C.C (2d) 250 (Ont CA) is good 
authority for the view that powers confer legal status. In this case the ac
cused was charged with impersonating a conservation officer and thereby 
impersonating a peace officer contrary to the Criminal Code. The issue on 
appeal was whether a conservation officer was a peace officer. The cOUli 
concluded that conservation officer, having been vested with the powers 
set out in the Game and Fish Act R.S.O 1970, c. 186, of a peace officer, 
had powers necessary to bring him within the definition of peace officer in 
Section 2 ofthe Criminal Code. (See also R. v. Beaman [1963] 2 C.C.C 91 
(S.C.c.). 

(2) It has long been a rule of statutory interpretation that definitions in a statute 
do not trump statutory provisions where there exists an apparent conflict. 
For example in R. v. Scory (1965) 51 W.W.R. 447 (Sask Q.B.) it was held 
that the rules of interpretation require that the context must be allowed to 
prevail over the "artificial conceptions" ofthe definition clause. Conse
quently, in spite of the Police Services Act definition to the effect that a 
special constable cannot be a police officer, given that the Police Services 
Act [Section 53(3)] and Ontario Regulation 1008 (Exhibit "A"), pennits 
and promulgates the conferring of the powers and functions of a police of
ficer on a special constable, the above definition must be held to be inap
plicable. In other words, the general statute must yield to the specific leg
islative intent contained in Sections 53(3) and Ont. Regulation 1008. 

(3) The purpose of statutory interpretation remains the discovery oflegislative 
intent, whether the enactment be a statute or a regulation: "The Interpreta
tion oflegislation in Canada" (2nd), Pierre - Andre Cote, les Editions Yvon 
Blais Inc, Cowansville, P.Q. 1991 at page 23. The interpretation Act 
R.S.O. 1990, c. 1-11 Section 28 provides as follows: 

Implied Provisions 

28. In every Act, unless the contrary intention appears, 
( a) where anything is directed to be done by or before a provincial judge or a 

justice ofthe peace or other public functionary or officer, it shall be done 
by or before one whose jurisdiction or powers extend to the place where it 
is to be done; 

(b) where power is given to a person, officer or functionary to do or to enforce 
the doing of an act or thing, all such powers shall be understood to be also 
given as are necessary to enable the person, officer or functionary to do or 
enforce the doing of the act or thing; 



Decision 

Utilizing this interpretive guide and bearing in mind the poliey statement 
eontained in Exhibit AI! (page 1) wherein it is stated that speeial eonstables 
are to be empowered to perfonn seeurity funetions in relation to the prop
erty and operations of the T.T.C., it should be statutorily presumed that 
special constables are thereby granted the neeessary pub lie polieing status 
to perfonn a publie policing function in respect to the publie property of 
the Toronto Transit Commission. 

(4) Finally there is a presumption of statutory interpretation that favours a 
reading that does not produce unrcasonable or unwanted results: tiThe in
terpretation oflegislation in Canada!" supra at pages 373 to 424. Clearly, it 
would not be sensible to train special constables, dress them in unifonns, 
and employ them to perfonn a public security function on TTC property 
and confer no more powers than a private citizen in respect to the Trespass 
to Property Act. It would be absurd that individuals trespassing on TTC 
property could impede the movement of hundreds of rush hour patrons for 
some illegitimate purpose, while special constables employed to ensure the 
comfort convenience and safety of passengers using publie transportation, 
eould do no more than utter words of arrest and then go and hunt for a po
liee offieer. 

In conferring the powers of police officers on special constables by regula
tion, the Ontario govenllnent has made it clear that the safety and seeurity 
of passengers on public transportation takes preeedence over the proteetion 
of individual interests. Consistent with this clear legislative purpose, spe
cial constables who have been vested with the powers and funetions of po
lice officers on TTC propelty must be deemed to have assumed the status 
of police officers within the meaning of the Trespass to Propelty Act in 
order to carry out the security functions required under the Agreement 
("Exhibit AU). 

21 Having decided that the speeial constables were acting in the capacity ofpoliee offieers and 
in undertaking a forcible alTest were in fact aeting in the lawful execution of duty, I am satisfied that 
the l?[osecution has proven the eharges before the court beyond a reasonable doubt. 

22 I feel obligated to comment that although the special constables acted within their powers of 
arrest, a more diplomatic solution might have been the wiser strategy in these unique cireumstances. 
Indeed, if they had given Mr. Ambrose the P.O.A. tickets and left the area for a while, it would have 
been unlikely that he would have remained at that loeation for any length of time. This aspeet of the 
ease will be taken into aceount on sentencing. 

qp/s/mnj 
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law does not subordinate 
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Insolvency legislation in the United States has created 
the concept of "suborc:lination of equity claims." Equity claims 
are those claims that are not based on the supply of goods, 
se1vices or crec:lit to a corporation, but rather are based on 
some wrongful or allegedly wrongful actco:rrimitted by the 
issuer of an instrument reflecting equity in the capital of a 
corporation. Conceptually, this type claim relates more to 
the loss of a claimant who holds shares or other equity 
instruments issued by a corporation, rather than the claims of 
trac:litional suppliers. In American legislation, such claims are 
subordinated to the claims of trac:litional suppliers. 

Canadian insolvency law does not subordinate 
shareholder or equity damage claims. It is thought that this 
treatment has led some Canadian companies to reorganize in 
the United States rather than in Canada. 

Mr. Kent, for example, told the Committee that "[i]f [a 
shareholders' rights claims by people who say that they have 
been lied to tfu:ough the public markets] is flied in Canada, 
there is no facility in place to deal with it. They have no choice 
but to me in the U.S. where there is a vehicle to deal with 
these claims in a sensible, fair and reasonable way. In Canada, 
we have no mechanism. Thus, you end up with situations 
where it becomes difficult to reorganize a Canadian enterprise 
under Canadian law because our laws do not generally deal 
with shareholder claims." 

also indicated, however, that shareholder claims 
may be addressed within specific corporate statutes. Mr. Kent 
mentioned, in particular, the Canada BUJil1eSS Corporations Act 
and some provincial/ territorial statutes, and shared his view 
that "(i]t becomes a lottery, depending on where the 
corporation is organized, whether there is a vehicle for dealing 
with some of these claims or there may not be. It is a 
hodgepodge system." 



The J oint Task Force on Business Insolvency Law 
Reform shared with the Committee a proposal that all claims 
arising under or relating to an instrument that is in the form of 
equity are to be treated as equity claims. Consequently, "all 
[equity] claims against a debtor in an insolvency proceeding ... 
including claims for payment of dividends, redemption or 
retraction or repurchase or shares, and damages (including 
securities fraud claims) are to be treated as equity claims 
subordinate to all other secured and unsecured claims against 
the debtor .. , ." It also proposed that these claims could be 
extinguished, at the discretion of the Court, in connection widl 
the approval of a reorganization plan. 

view of recent corporate scandals in North America, 
the Committee believes that the issue of equity claims must be 
addressed in insolvency legislation. In our view, the law must 
recognize the facts in insolvency proceedings: since holders of 
equity have necessarily accepted - through their acceptance of 
equity rather than debt - that their claims will have a lower 
priority than claims for debt, they must step aside in a 
bankruptcy proceeding. Consequently, their claims should be 
afforded lower ranking than secured and unsecured creditors, 
and the law in the interests of fairness and predictability
should reflect both this lower priority for holders of equity and 
the notion that they will not participate in a restructuring or 
recover anything until all other creditors have been paid in full. 
From this perspective, the Committee recommends that: 

I 
t 

I 
I 
t 
J 
r 
'! 
-I 
r 

1 

! 
! 
I 

In view o/recent 
cotporate scandals in 
North America, the 
Committee believes that 
the issue if equity claims 
must be addressed in 
insolvenry legislation. 

The Bankt'uptcy and InsDlvency Act be amended to. prDvide that 
the claim Df a seller Dr purchaser Df equity secui'ities, seeking 
damages or rescissiDn in cDnnectiDn with the transactiDn, be 
subDrdinated to' the claims Df Drdinary creditDrs. MDreDver, these 
claims should not participate in the proceeds of a l'estructuring or 
bankruptcy until othel' creditors of the debtDr have been paid in 
full. 
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Transportation law -- Airports -- Seizure and detention of aircraft -- Airlines operating fleets of 
aircraft under leasing agreements with legal titleholders -- Airlines, registered owners of aircraft, 
incurring charges for civil air navigation and airport services -- Service providers applying to su
perior court judge for authorization, pursuant to s. 9 of Airport Transfer (Miscellaneous Matters) 
Act and s. 56 of Civil Air Navigation Services Commercialization Act, to seize and detain aircraft 
operated by airlines for unpaid charges incurred prior to airlines' bankruptcies -- Whether title
holders' right to repossess leased aircraft should take priority over service providers' seize and de
tain orders - - Whether titleholders liable to service providers for unpaid charges -- Whether seize 
and detain orders can be exercised against security posted by titleholders in substitution for aircraft 
-- Whether lessors of engines attached to detained aircraft entitled to repossess engines -- Airport 
Transfer (Miscellaneous Matters) Act, s.c. 1992, c. 5, s. 9 -- Civil Air Navigation Services Com
mercialization Act, S.c. 1996, c. 20, ss. 55, 56. 

Legislation -- Interpretation -- Contextual interpretation -- Owner of aircraft -- Whether word 
"owner" in s. 55 of Civil Air NaVigation Services Commercialization Act includes legal titleholders 
of aircraft -- Civil Air [page873} Navigation Services Commercialization Act, S.c. 1996, c. 20, s. 
55. 

Summary: 

An airline in the modem era may consist of little more than a name, with its aircraft leased, its sup
pliers on week to week contracts and even its reservation and yield management systems outsourced 
to one ofthe global service providers such as Sabre or Galileo. Start-ups are relatively easy, balance 
sheets are often thin, and failure can be quick and (to outsiders) unexpected. Yet privatized Canadi
an airports and NA V Canada (the privatized civil air navigation service) are obliged by statute to 
provide service even to financially troubled airline operators. When an operator collapses leaving 
unpaid bills for airport charges and air navigation services, the question becomes: who takes the fi
nancialloss, the people who ultimately own the leased aircraft or the people who were obliged to 
(and did) provide the airport and navigation services? 

Before going bankrupt, the airline companies Canada 3000 and Inter-Canadian operated their fleets 
of aircraft under leasing agreements with the respondent legal titleholders and were the registered 
owners of the aircraft under the Aeronautics Act. These airlines incurred approximately $33.75 mil
lion in charges for civil air navigation and airport services provided by NA V Canada and the airpOli 
authorities pursuant to the Airport Transfer (Miscellaneous Matters) Act ("Airports Act") and the 
Civil Air Navigation Services Commercialization Act (,'CANSCA"). 

The Collapse of Canada 3000 

In November 2001, Canada 3000 applied for protection under the Companies' Creditors Arrange
mentAct ("CCAA"). NAV Canada and the airport authorities applied to ajudge of the Ontario Su
perior Court of Justice, under s. 56 of CANSCA and s. 9 ofthe Airports Act, for authorization to 
seize and detain celiain aircraft operated by the airline. The judge released the aircraft on the post
ing of security by the legal titleholders and later dismissed the seizure and detention motions, hold
ing that the provisions in question of CANSCA and the Airports Act did not give the authorities pri
ority over the rights of the legal titleholders to repossess the aircraft. He also held that the titlehold
ers were not jointly and severally liable for the charges owed to NA V Canada under s. 55 of 



CANSCA, sincc they were not ,[page874] "owners" within the meaning of the Act. The majority of 
the Court of Appeal upheld the motions judge's decision. 

The Collapse of Inter-Canadian 

In December 1999, the airport authorities and NAV Canada obtained, pursuant to s. 56 of CANSCA 
and s. 9 of the Airports Act, an order of the Quebec Superior COUli to seize and detain a number of 
aircraft operated by Inter-Canadian. The airline was subsequently deemed to have made an assign
ment in bankruptcy. Faced with the legal titleholders' claims that they were entitled to repossess the 
aircraft, the trustee in bankruptcy applied to the Superior Court for directions. The judge allowed a 
motion to release the aircraft in exchange for security. He later held that the legal titleholders were 
jointly and severally liable for the amounts owing. The majority ofthe Court of Appeal overtumed 
the motions judge's ruling, concluding that the lessors' right to repossession took priority and tl1at 
the legal titleholders were entitled to the retum of their aircraft free and clear of the unpaid charges. 

Held: The appeals and cross-appeals should be allowed in part. 

This case is from first to last an exercise in statutory interpretation, and the issues of interpretation 
are closely tied to context. Prior to CANSCA and the Airports Act, civil air navigation and airport 
services were provided by the federal govemment. Under the current legislative scheme, the privat
ized NAV Canada and airpOli authorities operate as self-funded corporations that provide services 
on the basis of a cost-based tariff fixed by govemment regulation. They camlot withhold airport or 
navigation services even from an obviously failing airline. At the time the measures in question here 
were enacted, airline insolvencies and bankruptcies had become a fact oflife tlu'oughout the airline 
industry. The legislative scheme shows that Parliament fully appreciated that in dealing with aircraft 
flown in and out of jurisdictions under complex leasing arrangements, the only effective collection 
scheme would be to render the aircraft themselves available for seizure, and thereafter to let those 
interested in them resolve their dispute about where the money should come from to pay the debts 
due to the service providers. [paras.36-39] 

[page875] 

No Joint and Several Liability for Charges for Air Navigation Services 

The appeals are dismissed with respect to NA V Canada's claim that the legal titleholders are jointly 
and severally liable for outstanding civil air navigation charges incurred by the registered owners 
and operators of the failed airlines, since the legal titleholders are not "owners" within the meaning 
of s. 55 of CANSCA. It is clear from the statutory scheme and the legislative record that Parliament 
intended to create a "user-pay" system for civil air navigation services, and that the only "users" of 
those services within the contemplation of the Act are the airlines. While in some contexts the 
meaning of "owner" could include legal titleholders, a purposive interpretation of s. 55 excludes 
them. The definition of "owner" in s. 55(2) lists only persons in possession or legal custody and 
control ofthe aircraft. Section 55(1) should be similarly construed. Interpreting the list in s. 55(2) as 
exhaustive of ownership for the purposes of s. 55(1) is consistent with the rest of the statutory 
scheme goveming aeronautics, the legislative history, and conforms with common sense. IfNAV 
Canada's interpretation of s. 55 were correct, it would mean that a seizure and detention order issued 
in respect of Canada 3000's unpaid user charges could in theory attach not only to a legal titlehold
er's aircraft leased to Canada 3000, but also to any other aircraft to which that lessor holds title, in-



cluding aircraft leased to other airlines. Moreover, to interpret "owner" as argued by NA V Canada 
would give preference to the ambiguous English text of s. 55 over the relatively clear French provi
sion. A restrictive interpretation of "owner" is consistent with the policy and practice throughout the 
federal aeronautics scheme where the tenn "owner" is used to refer to the person in legal custody 
and control of the aircraft, not the legal titleholder. In enacting CANSCA, Parliament intended not to 
replace or override the existing regulatory framework but rather to fit cohesively within it. 
[paras.41-61 ] 

The Seizure and Detention Remedy 

Although the legal titleholders arc not directly liable for the charges due to the service providers, 
NAV Canada and the airport authOlities were entitled to orders seizing and detaining the aircraft 
pursuant to s. 56 of CANSCA and s. 9 of the Airports Act, and are [page876] entitled now to have 
their claims (as assessed by the motions judges) satisfied out of the security posted in substitution 
for the aircraft. Whereas s. 55 of CANSCA identifies a group of persons who are made legally liable 
for the amounts owing, the detention remedy set out in s. 9 of the Airports Act and s. 56 of CANSCA 
has a different focus. This court-granted remedy entitles the authorities to possess tlle aircraft until 
the debt is paid or security furnished. It does not confer any interest in the beneficial ownership of 
the aireraft, and it cannot be circumvented by a leasing arrangement made between an airline and an 
aircraft lessor. Since ss. 9(1) and 56(1) do not distinguish between the unpaid charges accumulated 
by specific aircraft operated by a dcfaulting owner or operator, the amount in respect of whieh the 
seizure of each aircraft is made is the entire amount owed by that registered owner or operator. 
There is no limitation of debts on an aircraft by aircraft basis. [paras.9-10] [paras.62-75] 
[paras.85-86] 

Much of the potential unfairnesseomplained of by the legal titleholders in the operation ofthe de
tention remedy can adequately be addressed by the motions judge. The right to seize and detain is 
not automatic. It requires a prior court authorization which may be subject to such tenns as the court 
considers necessary. The court also has a discretion to limit the duration ofthe remedy by requiring 
the applicable authority to release a detained aircraft from detention pdor to payment of the amount 
with respect to which the seizure was made. In any event, an authority that obtains an order is re
quired to release a detained aircraft upon payment of the outstanding charges, or upon the provision 
of aceeptable security therefor. Parliament has thus left the door open for the motions judge to work 
out an arrangement that is fair and reasonable to all concerned provided that the object and purpose 
of the remedy (to ensure the unpaid user fees are paid) is fulfilled. [para.73] [para.92] 

The legal titleholders are sophisticated corporate players and are well versed in the industry in 
which they have chosen to invest. Since they can select which airlines they are prepared to deal with 
and negotiate appropriate seeurity arrangements as part oftheir lease transactions, they are in a bet
ter position to protect themselves against this type of loss than are the airport authorities and NA V 
Canada. [paras.71-72] 

The intervention of bankruptcy proceedings in both Quebec and Ontario created procedural com
plications. In the case ofInter-Canadian, the detention remedies [page877] were applied for well 
before the assigmnent in bankruptcy. In the case of Canada 3000, the detention remedies were ap
plied for while the CCM stay was in effect and Canada 3000 remained tlle registered owner of the 
aircraft in question. In neither case did the aircraft become part ofthe bankrupt estate (because ul
timate ownership was in the legal titleholder). The aircraft were legitimate targets ofthe detention 
remedies as they were still sitting on a Canadian airport tarmac and were still I! owned or operated" 



(within the meaning of the relevant statutes) by the airlines at the relevant date. Given the authority 
to charge interest, the interest continues to run to the first of the date of payment, the posting of se
curity or the bankruptcy. [para.77] [para.96] 

In the proceedings involving Inter-Canadian it was not necessary for the Quebec Superior Court 
judge to resort to provincial law or, more specifically, to the Civil Code of Quebec. The Aeronautics 
Act, the Airports Act, and CANSCA are federal statutes that create a unified aeronautics regime. Par
liament endeavoured to create a comprehensive remedy that would be applicable across the country 
and would not vary from one province to another. This unifonnity is especially vital since aircraft 
are highly mobile and movc easily across jurisdictions. [paras.78-79] 

Two ofthe respondents leased to Canada 3000 the engines attached to two of the aircraft which, 
when seized, were airworthy. For the present purposes, the engines are part of the aircraft in respect 
of which charges were incurred and that are the subject of the detention. The Aeronautics Act does 
not envisage the dismantling ofthe aircraft (and thus of its value as security) on the tannae. [paras. 
87-89] 
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The judgment of the COUli was delivered by 

1 BINNIE J.:-- When an airline collapses leaving unpaid bills for airport charges and air navi
gation serviccs, the question becomes who takes the financial loss (or, as it is sometimes said, "the 
haircut!!), the people who ultimately own the aircraft or the people who were obliged to (and did) 
provide the airpOli and navigation services? 

2 The question lands before the Court because of the collapse of "Inter-Canadian (1991) Inc. 
Airline" in 1999 and, in 2001, of Canada 3000 Airlines Ltd. and Royal Aviation Inc. (collectively 
"Canada [page882] 3000"). The answer depends on the statutory interpretation to be given to provi
sions ofthe Airport Transfer (Miscellaneous Matters) Act, S.C. 1992, c. 5 ("Airports Act"), and the 
Civil Air Navigation Services Commercialization Act, S.C. 1996, c. 20 ("CANSCA"). The important 
context for this interpretation is the unusual nature of the modem airline business. 

3 After decades of financial turbulence, an airline in the modem era may consist of little more 
than a name, with its aircraft leased, its suppliers on week to week contracts and even its reservation 
and yield management systems outsourced to one of the global service providers such as Sabre or 
Galileo. Start-ups are relatively easy, balance sheets are often thin, and failure can be quick and (to 
outsiders) unexpected, as the history of Canada 3000 illustrates. When a financial collapse occurs 
(and these have been frequent in Canada and elsewhere in the past decade), there is little meat on 
the corporate bones for unsecured creditors. Doing business with such airline operators carries sig
nificant financial risks, yet the appellant Canadian airports operating under govel1lment supervision 
are obliged by statute to allow financially troubled airlines to make use of their services (and some
times the airpOli will not know if an airline is in financial trouble or not). Airport costs are largely 
recovered through landing fees. If these and other fees go unpaid, the airport is out of pocket for the 
cost of the service it was obliged by law to provide. 

4 "NAV Canada", the privatized successor to the fonner govenunent-run civil air navigation 
system, is also obliged to offer its services to any aircraft flying through Canadian airspace on a 
cost-recovery basis. Its business is even riskier than that of the airports because quite often these 
aircraft do not evcn land in Canada, as in the case oftransatlantic traffic flying the great circle route 
to and from the eastem seaboard of the United States: [page883J Pan American World Airways Inc. 
v. The Queen, [1981J 2 S.C.R. 565. 

5 When Parliament adopted its policy of privatizing major airports and navigation services in 
the early 1990s putting such services on a cOlmnercial footing, potential investors were expected to 
insist on some assurance that they would in fact be financially viable serving the chronically unsta
ble aviation business. Thus, Parliament decided to cxtend to the private operators of airport and 



navigation services a .statutory power to apply to a superior court judge for an order to seize and de
tain aircraft until outstanding charges are paid, similar to the power Parliament had earlier conferred 
on the Crown in pre-privatization days under the Aeronautics Act, R.S.C. 1985, c. A-2, s. 4.5. 

6 It is worth emphasizing that no power to seize and detain as such is conferred. A superior 
court judge is interposed between the aircraft sought to be seized and the airports or NA V Canada. 
As discussed below, the role of the judge is crucial to an understanding of the statutory detention 
remedy. 

7 The respondents are primarily entities with the ultimate ownership of the aircraft in respect of 
which the charges in issue were incurred ("the legal titleholders"). Their position is that under the 
terms of their various leases with the defaulting airlines, they did not operate the aircraft, nor did 
they make use of the services for which charges were levied, nor did they derive benefit therefi'01TI. 
They say that they are investors, and that when the lessees failed they were entitled to repossess 
their aircraft free of the charges which the defaulting airlines - not the legal titleholders - incurred. 
They consider it unjust that they were required in these cases to post security as a condition of re
moving "their" aircraft from the airports in question. The appellant airport authorities and NA V 
Canada, on the other hand, argue that the failure of Canada 3000 and Inter-Canadian reflects the 
sort of air carrier instability that Parliament rightly anticipated and in light of [page884] which it 
created the statutory remedies in question. Parliament must be taken to appreciate, they say, that an 
airline may be only a corporate shell but an aircraft under detention is a good, solid and enduring 
hostage for payment. 

8 I agree witll the courts below that the respondent legal titleholders are not subject to personal 
or corporate liability to pay the unpaid charges under s. 55 of CANSCA. But that is not to say that 
the aircraft are similarly unburdened. 

9 In my view, the appellants are entitled to obtain judicially authorized seize and detain orders 
(hereinafter sometimes collectively referred to as the detention remedy) to be exercised against the 
security posted in substitution for the aircraft. The matters should be remitted to the motions judges 
to work out the details of the orders. Considered in the context in which 'the detention remedy was 
intended by Parliament to operate, the detention remedy camlot be circumvented as suggested by 
the respondents by the expedient ofleasing arrangements made between the airlines and the aircraft 
lessors. The detention remedy is purely statutory and Parliament's intention to create an effective 
collection mechanism against the aircraft itself owned or operated by tlle person liable to pay the 
amount or charge must be given full effect. 

10 On the other hand, the appellants' remedy, if an order is granted, is limited to possession. 
Simple possession under the statutes does not confer any interest in the beneficial ownership of the 
aircraft. I do not think the appellants' further claim to the airbome equivalent of a maritime lien is 
well founded, nor do they have any "implied" power to sell tlle aircraft once detained. They get 
what the statute says they get - a right to apply for a judicial order to seize and detain the aircraft 
until payment - no more, and no less. 
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11 For the reasons that follow, I would allow the appeals and the cross-appeals in part, and re-
turn the seizure and detention applications to the respective motions judges to be dealt with in ac
cordance with this judgment. 

1. Facts 

12 In 1992, the Airports Act privatized airports fonnerly owned and operated by the federal 
govemment. In 1996, CANSCA implemented the same objective in relation to Canada's civil air 
navigation services. TIms NA V Canada was incorporated as a non-profit corporation for the pur
pose of developing, operating and maintaining the civil air navigation system; see House of Com
mons Debates, vol. 133, 2nd Sess., 35th Par!., March 25, 1996, at p. 1153. CANSCA implemented 
the transfer of what was Transport Canada's civil air navigation services to NA V Canada and estab
lished the commercial and economic regulatory arrangements for the continued operation ofthose 
services; see House of Commons Debates, vol. 134, 2nd Sess., 35th Parl., May 15, 1996, at p. 2821. 

A. Canada 3000 

13 On November 8, 2001, Canada 3000 applied for protection under the Companies' Creditors 
Arrangement Act, R.S.C. 1985, c. C-36 (ttCCAAtI). TIle effect of an initial court order made on the 
same day stayed all proceedings by creditors pending the filing of a plan of an'angement. Although 
the stay contemplated the continuation of operations, some five hours later the airlines' management 
issued a press release dec1ruing that the airlines had ceased operations. The next day, November 9, a 
further order was issued grounding the fleet and providing for the return of aircraft operated by the 
airlines to Canada. 

14 On November 9,2001, NAV Canada applied to the Ontario Superior Court of Justice under 
s. 56(1) of CANSCA for an authorization to seize and detain certain aircraft operated by Canada 
3000. [page886] The Greater Toronto Airport Authority (ttGTAA") applied for relief against Cana
da 3000 but did not at that time seek leave of the cOUli to seize and detain any aircraft. 

15 On November 10, 2001, the directors and officers of Canada 3000 resigned. The next day 
the Canada 3000 companies were put into bankruptcy. At that time, the Canada 3000 companies 
owed approximately $7.4 million to NAV Canada, $13 million to the GTAA, and $8.35 million to 
the other Canadian airpOli authorities. On November 12, the GTAA moved to seize and detain air
craft under s. 9 of the Airports Act and on November 23, the other airport authorities applied for 
similar relief. 

16 The detention remedy sought by the authorities was in relation to 38 aircraft operated by the 
Canada 3000 companies and collectively worth approximately US $1.1 billion. Despite the exist
ence of the legal titleholders, all of the aircraft were registered in the name of Canada 3000 as own
er under the Aeronautics Act. Canada 3000 held leases with the vatious respondents in respect of 36 
aircraft. The lessors retained legal title to the aircraft. At the time of the CCAA application, rental 
payments under the leases were significantly in an-ears. 

17 The termination provisions varied somewhat from lease to lease. Under some, the leases 
came to an end and the lessors became entitled to repossession upon the granting of the CCAA or
der, under others by the cessation of operations, and under the rest by the assignment in bankruptcy. 
The CCAA stay operated, in effect, as an interim bar to repossession (see s. 11.31 CCAA). At the 
time the detention remedy was sought, the aircraft sought to be seized were grounded at the Cana
dian airports listed in the style of cause of the various proceedings. 



18 On December 3, 2001, after the aircraft had been grounded for close to a month, the motions 
judge [page887] approved the tenns of their release on the posting of secUlity for 110 percent of the 
amounts alleged to be owed. The motions judge then heard the seizure and detention motions 
through December and into January 2002, and dismissed them on May 7,2002. The airport authori
ties and NAV Canada appealed and on January 20,2004, the Ontario Court of Appeal dismissed 
their appeal. 

B. Inter-Canadian 

19 Inter-Canadian operated its fleet of aircraft under leasing agreements with the legal title-
holders but it too was the registered owner under the Aeronautics Act. On November 27, 1999, In
ter-Canadian ceased operations and laid off 90 percent of its employees. At that point, it had accu
mulated unpaid charges totalling approximately $5 million owing to NA V Canada and to the airport 
authorities. 

20 Through early December 1999 the airport authorities and NA V Canada moved to seize and 
detaiR a number of the aircraft. This was authorized by four orders made by the Quebec Superior 
COUli between December 8 and 17. Before the seizure motions were launched, however, one of the 
respondents, Renaissance Leasing Corporation, had purported to tenninate its lease with In
ter-Canadian. The aircraft nevertheless remained on the tannac at Dorval airport. 

21 On January 5, 2000, Inter-Canadian filed a notice of intention to make a proposal to its cred-
itors pursuant to the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3. The airline's creditors re
jected its proposal in March and the company was deemed retroactively to have made an assign
ment in bankruptcy as of January 5. Faced with the legal titleholdcrs' claims that they were entitled 
to repossession of the aircraft, the trustee in bankruptcy applied to the Superior COUli for directions. 

22 On July 7,2000, the Superior COUli allowed a motion to release the aircraft in exchange for 
secUlity set at 150 percent of the claims of the [page888] airpOli authorities and NAV Canada. On 
November 9, 2000, Tremblay J., having heard the application on its melits, confinned the validity 
of the detention and also held the legal titleholders liable for the amounts owing. His ruling waS 
overturned by a majOlity decision of the Quebec Court of Appeal, which held tllat the lessors' right 
to repossession took priority and that the legal titleholders were entitled to the retum of their aircraft 
fi-ee and clear of the unpaid charges. 

II. Judicial History 

A. Canada 3000 

(1) Ontario Superior Court of Justice (Ground J.) 

23 The motions judge concluded that the legal titleholders were not jointly and severally liable 
for the charges owed to NA V Canada under s. 55 of CANSCA. They were not "owners" within the 
meaning of the Act because none of the aircraft were registered in their name. Nor were any of the 
titleholders in possession of the aircraft when the charges were incun'ed. In his view, "the word 
'owner' in [CANSCA] should not be interpreted to include persons who do not have custody or con
trol ofthe aircraft, do not operate the aircraft, and do not make use of the air navigation services in 
respect of which the navigation charges are levied": (2002), 33 C.B.R. (4th) 184, at para. 52. 



24 Further, the motions judge concluded that the seizure and detention remedies found in 
CANSCA and the Airports Act did not create a lien or security interest that ranked in priority to the 
ownership or perfected security rights ofthird parties. He preferred the analogy of a Mareva injunc
tion: 

I am not persuaded, however, that the legislation granting such detention 
rights should be interpreted as creating rights against third parties having owner
ship or perfected security interests in the aircraft such that they, in effect, become 
liable for the debts of third parties and must extinguish those debts before they 
can [page889] enforce their contractual rights to repossess the aircraft or enter 
into possession ofthe aircraft to realize on their security. [para. 43] 

25 Accordingly, he dismissed the claims ofNAV Canada and the airport authorities. 

(2) OntaIio Court of Appeal 

(a) Cronk J.A., for the Majority 

26 CronIc lA. agreed with the motions judge that the titleholders were not jointly and severally 
liable under s. 55 of CANSCA. A restrictive definition of "owner" excluding legal titleholders was 
consistent with the user-pay model established by CANSCA, the broader regulatory system and the 
relevant legislative history, all of which demonstrated Parliament's intent to limit liability to "per
sons having legal custody and control and persons otherwise in possession of aircraft": (2004), 69 
O.R. (3d) 1, at para. 118. 

27 Cronk: J.A. also agreed that the seizure and detention provisions in CANSCA and the Air-
ports Act do not give the authorities priority over the rights of the titleholders to repossess the air
craft: 

I conclude that the remedies under the Detention Provisions, if granted, do 
not create rights in the Aircraft that ranIc in priority to the interests in the Aircraft 
of the Lessors, the legal titleholders to the Aircraft, in the face of a claim for re
possession and recovery of the Aircraft by the Lessors .... The Detention Provi
sions are intended to apply to aircraft of persons having legal custody and control 
or who are otherwise in possession of the aircraft. [para. 190] 

28 In the view ofthe majority, even if the aircraft had been properly detained, the engines at-
tached to the aircraft and leased to Canada 3000 by two ofthe respondents could be removed by 
their respective owners. The appeal of the various authorities was dismissed. 
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(b) Juriansz J. (ad hoc), Dissenting in Part 

29 Juriansz J. (ad hoc, now J.A.) would have allowed the appeal in respect ofthe detention 
remedies. In his view, these remedies focus on the aircraft and not the persons liable to pay. As long 



as the aircraft is owned or operated by a person liable to pay then it may be the subject of an appli
cation to seize and detain it. The fact that other persons may have property interests in the aircraft is 
of no consequence: 

The remcdy is "in addition to any other remedy available for the collection lt of 
the outstanding charges. The remedy is not confined to collection of outstanding 
charges from persons liable for the charges. The remedy is not directed to per
sons at all, but rather to Itaircraft", and pennits the Authorities, under couli su
pervision, to seize, to detain and to refuse to release the aircraft until somebody 
has satisfied the outstanding charges. [para. 255] 

Juriansz J. also held that the detention provisions apply to the leased engines since they were affixed 
to the aircraft that were subject to the detention remedy. 

B. Inter-Canadian 

(1) Quebec Superior Court (Tremblay J.) 

30 The motions judge held the titleholders to be jointly and severally liable for the unpaid 
charges due to NA V Canada under s. 55 of CANSCA. CANSCA and the Airports Act provide for a 
right to retain the aircraft operated by a party that has not paid its charges. The motions judge relied 
on arts. 1592 and 1593 of the Civil Code ojQw3bec, S.Q. 1991, c. 64, and determined that the au
thorities' right of retention of the aircraft took priority over the lessors' interests: [2000] RJ.Q. 2935. 

31 Accordingly, by order dated November 9, 2000, the motions judge confinned the validity of 
the [page891] seizures, and declared the respondents liable to pay the overdue charges. 

(2) Quebec Court of Appeal 

(a) Pelletier and Morissette JJ.A.,jor the Majority 

32 Pelletier and Morissette JJ.A. reversed the motions judge's decision and absolved the legal 
titleholders from liability for unpaid service charges to NA V Canada under s. 55 of CANSCA. In 
their view, limiting the definition of "owner" to the enumerated categories in s. 55(2) was the only 
interpretation consistent with both the English and French versions of the statute and the statutory 
context. They noted that NA V Canada's interaction is primarily with the user of the aircraft, not the 
legal titleholders. They concluded, at (2004),247 D.L.R. (4th) 503, para. 106, tl18t 

[translation] these aircraft are in no way liable for the debts of Inter-Canadian for 
the simple reason that they do not belong to this debtor. 

33 Moreover, in their view, neither the airport authorities nor NA V Canada had any right to an 
order to seize and detain the aircraft in priority to the rights of the legal titleholders. They rejected 
the motions judge's resort to the Civil Code. 

(b) Nuss J.A., Dissenting 

34 Nuss J.A. concluded that the intention and purpose ofthe statutory provisions would be de-
feated if the legal titleholders could obtain release of the aircraft without payment of the charges. 



However, he limited the liability of a legal titleholder to an obligation to pay the charges incurred in 
the operation of aircraft of which it is the titleholder: 

[page892] 

... the titleholder, to obtain release of its seized aircraft must only pay all the 
charges, in the use of the airport, incurred (and unpaid) by the operator in the op
eration of any aircraft owned by the same titleholder. [Emphasis added; para. 
145.] 

III. Statutory Provisions 

35 The statutory provisions are reproduced in the relevant paragraphs of the reasons. 

IV. 

36 This case is from first to last all exercise in statutory interpretation, and the issues of inter-
pretation are, as always, closely tied to context. The notion that a statute is to be interpreted in light 
of the problem it was intended to address is as old at least as the 16th century; see Heydon's Case 
(1584), 3 Co. Rep. 7a, 76 E.R. 637. In a more modem and elaborate fonnulation, it is said that lithe 
words of an Act are to be read in their entire context and in their graImnatical and ordinary sense 
haI1noniously with the scheme of the Act, the object of the Act, and the intention of Parliament" (E. 
A. Driedger, Construction of Statutes (2nd ed. 1983), at p. 87). 

37 As this Court noted in 1915, part ofthe context is "the condition ofthings existent at the 
time ofthe enactment"; Grand Trunk Railway Co. of Canada v. Hepworth Silica Pressed Brick Co. 
(1915),51 S.C.R. 81, at p. 88. At the time the measures in question here were enacted, airline in
solvencies and baIllcruptcies had become a fact oflife throughout the airline industry. Many ofthe 
planes flown in and out of aIld across CaIlada were leased to, aIld flown by, airlines in, or close to, 
bankruptcy protection. Under the interpretation offered by the respondents and the majority deci
sions of the Courts of Appeal, the detention remedy would be opposable to everybody but the title
holder, whose aircraft is often the only asset to survive the financial wreckage. PaI'liament would be 
taken to have intended a remedy that is least effective when it is most needed. It is more likely that 
ParliaInent fully appreciated that in dealing with aircraft flown in aIld out of jurisdictions under 
complex leasing arrangements, the only effective collection scheme is to render the aircraft them
selves available for seizure, and thereafter to let those interested in them, including legal titlehold
ers, registered owners, sublessors and operators, [page893] resolve their dispute about where the 
money is to come from to pay the debts due to the service providers. I should add that I agree with 
JuriaI1SZ J. that the legal titleholders are not without benefit from the services provided, although the 
benefit is indirect. Without the day to day flight operations the legal titleholders would have no 
business. They lease the aircraft intending them to be used in the very activities for which the ser
vices are provided. By aIld large, the legal titleholders are sophisticated corporations. They are 
knowledgeable about the ways ofthe industry in which they have chosen to participate. 

38 Part ofthe important context is the cOlmnercial reality of the marketplace where a statute is 
intended to function. Here the privatized appellants provide services on the basis of a cost-based 



tariff fixed by regulation. Prior to CANSCA and the Ailports Act, eivil air navigation and airport 
services were provided by the federal government. Central to the statutory seheme is the fact that 
these service providers are self-funded and intended to be finaneially viable and independent; see 
CANSCA, ss. 7 and 8; House of Co l1unons Debates, March 25, 1996, at pp. 1152-54. TIle privatized 
service providers do not possess the financial resources of the Crown. The statutory remedies are 
clearly intended to promote finaneial viability within a risky business enviromnent and to make 
privatization attraetive and praeticable to potential investors. 

39 Another important commereial fact is that not only are NA V Canada and the airport authori-
ties required to provide services according to a cost-based tariff, but they eamlot withhold services 
ii"OlD even an obviously failing airline. Pursuant to the lease agreement between Transport Canada 
and [page894] the Airport Authorities, the airports Calmot limit the aceess of aircraft to their facili
ties exeept in eases of bad weather or emergency conditions; see Ottawa Macdonald-Cartier Inter
national Airport Ground Lease, s. 8.10.02. Similal'ly, NAV Canada is obligated under s. 9 of 
CANSCA to provide all users with its eivil air navigation services. This reflects the obligation un
dertaken by Canada under international agreements; see, e.g., Air Transport Agreement Between the 
Government of Canada and the Government of the United States of America, Febmary 24, 1995 
(" USA -Canada Open-SIdes Agreement"), Annex I, s. 1. 

40 With these preliminary comments on context (and in particular the vitally important eom-
mereial context in whieh these statutes were designed to operate), I turn to the two major questions 
raised by the appeals. Firstly are the legal titleholders liable for the debt ineurred by the registered 
owners and operators ofthe failed airlines to the service providers? Seeondly, even if they are not 
so liable, are the aircraft to which they hold title subject on the faets of this case to judieially issued 
seizure and detention orders to answer for the unpaid user chal'ges incurred by Canada 3000 and 
Inter-Canadian? 

A. Are the Legal Titleholders Jointly and Severally Liable to NAV Canada Under Section 55 of 
CANSCAfor Outstanding Civil Air Navigation Charges? 

41 In my view, on a purposeful interpretation of s. 55, the answer is no. I agree with Ground J. 
alld with the unanimous view of both Courts of Appeal that the legal titleholders are not personally 
liable for the unpaid charges. Section 55 provides: 

55. (1) [Joint and severalliability] The owner and operator of all aircraft 
are jointly and severally liable [page895] for the payment of any charge for air 
navigation services imposed by the Corporation in respect of tlle aircraft. 

(2) [Meaning of "owner"] In subsection (1), "owner", in respect of an air
craft, includes 

(a) the person in whose nalne the aircraft is registered; 

(b) a person in possession of an aircraft as purchaser under a conditional 
sale or hirc-purchase agreement that reserves to the vendor the title to the 
aircraft until payment of the purchase price or the perfOnnallCe of certain 
eonditions; 



(c) a person in possession ofthe aireraft as ehattel mortgagor under a ehat
tel mortgage; and 

(d) a person in possession of the aireraft under a bona fide lease or agree
ment of hire. 

42 The appellants eontend that the word "owner" in s. 55(1) should be given its ordinary mean-
ing to in elude the legal titleholders. Who, more than they, should be considered an "owner"? The 
legal titleholders respond that it would be absurd to make them jointly and severally liable for civil 
air navigation charges related to air operations in which they did not participate, any more than the 
owner of a rented car should be liable for charges inculTed by a renter in using a toll bridge. They 
point out that the practical effect ofNA V Canada's argument would be mischievous. In this case, 
for example, Canada 3000 leased a number of aircraft from Intemational Lease Finance Corporation 
("ILFC") based in Califomia, one ofthe largest aircraft leasing companies in the world. IfNA V 
Canada's interpretation of s. 55 is cOlTect, it would mean that a seizure and detention order issued in 
respect of Canada 3000's unpaid user charges could in theory attach not only to the ILFC aireraft 
leased to Canada 3000, but also to any other aireraft to which ILFC holds title, including aircraft 
leased to other airlines (e.g. Lufthansa, British Airways or United Airlines). Thus the wreekage cre
ated by Canada 3000's collapse could spread disruption widely and [page896] perhaps unjustifiably 
trigger a further erisis in other airlines. 

43 It seems elear from the statutes and the legislative reeord that Parliament intended to create a 
"user-pay" scheme for civil air navigation services, and that the only "users" of the civil air naviga
tion services within the contemplation of the Act are the airlines, not the legal titleholders. 

(1) The Meaning of "Owner" 

44 If s. 55(1) were read in isolation, the ordinary and grammatical meaning of "owner" would 
include the legal titleholder. However, this COUli held, in Bell Express Vu Limited Partnership v. 
Rex, [2002] 2 S.C.R. 559, 2002 SCC 42, that 

one must consider the "entire context" of a provision before one ean detennine if 
it is reasonably capable of multiple interpretations .... 

... It is necessary, in every case, for the eOUli charged with interpreting a provi
sion to undertake the contextual and pmposive approach set out by Driedger, and 
thereafter to detennine if "the words are ambiguous ... ". [Underlining added; 
paras. 29-30.] 

45 Accordingly, to paraplu'ase the Court's decision in Bristol-Myers Squibb Co. v. Canada (At-
torney General), [2005] 1 S.C.R. 533, 2005 SCC 26, it is necessary to suspend judgment on the 
precise scope of the word "owner" in s. 55(1) and first to examine the "contextual" elements of the 
Driedger approaeh. 

(2) Statutory Context of Section 55 

46 Understandably, the appellants lay great emphasis on the faet that s. 55(2) is introdueed by 
the words 
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In subsection (1), "owner", in respect of an aircraft, 1lli~!Slli 

followed by a list of four subsections. In the French text, on the other hand, the introductory words 
are 

Pour Fapplication du paragraphe (1), "proprietaire", relativement a un aeronef, 
s'entend .... 

There was, as might be expected, much argument over the words "includes" and "s'entend" in s. 
55(2). NAV Canada argues that "includes" expands the definition of owner beyond the enumerated 
groups and that its ordinary meaning encompasses titleholders. The legal titleholders respond that 
the sense of "s'entend" in the French text is usually conveyed by the English word "means", which 
generally precedes a definition to be construed as exhaustive, and which would therefore exclude 
them from personal liability. 

47 The English word "includes" may also, depending on the context, precede a list that ex-
hausts the definition; see, e.g., Dilworth v. Commissioner of Stamps , [1899J A.C. 99 (P.C.), at pp. 
105-6; R. v. Loblaw Groceteria Co. (Manitoba) Ltd., [1961] S.C.R. 138. 

48 In this case, in my view there are three significant reasons for adopting a restrictive inter-
pretation of the word "includes" in s. 55(2), and thereby excluding the legal titleholders from liabil
ityunder s. 55(1). 

49 Firstly, it is significant that the French version signals a closed list; see Unifonn Law Con-
ference of Canada, Drafting Conventions for the Uniform Law Conference of Canada (online), s. 
21(4) . The shared meaning is not conclusive when such an interpretation would be contrary to the 
purpose and intent of the statute, but it is preferred; see Slaight Communications Inc. v. Davidson, 
[1989] 1 S.C.R. 1038, atpp. 1070-72; Schreiberv. Canada(Attorney Genera!), [2002J 3 S.C.R. 
269,2002 SCC 62, at para. 56; and R. Sullivan, Sullivan and Driedger on the Construction ofStat
utes (4th ed. 2002), at pp. 79-90. FUliher, where one of the linguistic versions is broader than the 
other, the common meaning favours the more restricted or limited meaning; [page898J see 
Schreiber; R. v. Dubois, [1935] S.C.R. 378. As the English version is ambiguous, indicating that the 
list could be exhaustive or expansive depending on the context, the fact that the relatively clear 
French version signals that "owner" is restricted to the persons listed in s. 55(2) is a factor weighing 
against NA V Canada's expansive interpretation. 

50 Secondly, I conclude (as did the Courts of Appeal) that interpreting tlle list enumerated in s. 
55(2) as exhaustive of ownership for the purposes of s. 55(1) is consistent with the regulatory 
scheme as a whole and its legislative history, outlined below. In restricting "owner" to those in pos
session and legal custody and control ofthe aircraft, s. 55(2) is brought into confonnity with the 
meaning that the word "owner" carries throughout the interlocking statutes that regulate aeronautics. 
For example, under the Canadian Aviation Regulations, SOR/96-433 ("CARs"), only a person who 
has legal custody and control may be a registered owner. Sections 55(2)(b) to (d) all explicitly state 
that the "owner" must be in possession of the aircraft. Also of significance is s. 55(2)(d), which in-



cludes as owner someone Hin possession of the aircraft under a bona fide lease". No reference is 
made therein to the lessor. Parliament put its mind to aircraft lcasing agreements and decided that 
the person in possession ofthe aircraft is the owner for the purposes of user charges. 

51 TIlirdly, exclusion oflegal titleholders is eonsistent with Parliament's manifest intent to limit 
the seope ofliability to "users" ofNAV Canada's civil air navigation services. Seetion 32 of 
CANSCA authorizes NAV Canada to impose eharges only on a "user", whieh s. 2(1) of the Act de
fines as "an aireraft operator." Part III of CANSCA lays out detailed meehanisms through which 
NA V Canada may impose fees. All of its provisions contemplate that it is the user who will be 
charged. Section 36(3)(a)(i) states that notice of changes to existing [page899] charges and notice of 
new charges must be sent to representative user organizations. Section 37(4) states that NAV Can
ada must advise representative user organizations once a new charge has been approved. Section 44 
limits the right to appeal eharges to "any user, group of users or representative organization ofus
ers". 

52 In contrast, titleholders are not provided with notice of rates or accounts of the charges that 
their aircraft accumulate. In this ease, the respondents in the Canada 3000 ease were only notified of 
the $7.4 million owing to NAV Canada the day before the airline filed for proteetion under the 
CCAA. Thus Cronk J.A. observed that 

the charges scheme of the CANSCA does not protect aircraft lessors and secured 
creditors from the possible imposition by NA V Canada of improper or arbitrary 
navigation charges precisely because it is not envisaged that such pcrsons will 
have any liability for such charges. [para. 10:1] 

53 In summary, in my view, the statutory context supports the exclusion of the legal titleholders 
from the definition of owner under s. 55 of CANSCA. 

(3) The Broader Legislative Framework 

54 As stated, aeronautics in Canada is governed by a complex web of statutes, regulations and 
international conventions. CANSCA and the Airports Act are part of this broader legislative frame
work. In R. v. Ulybel Enterprises Ltd., [2001] 2 S.C.R. 867,2001 SCC 56, the Court emphasized, at 
para. 52, "the principle of interpretation that presumes a hannony, coherence, and consistency be
tween statutes dealing with the same subject matter". See also Bell Express Vu, at para. 27. 

55 The policy and practice throughout the federal regulatory scheme is to use the tenn "owner" 
to refer to the person in legal custody and control of [page900] the aircraft, not the legal titleholder. 
The CARs, for example, define owner as "the person who has legal custody and control of the air
craft" (s. 101.01(1)). The Aeronautics Act refers only to "registered owners" and, under s. 4.4(5), 
only the operator or registered owner may face liability for charges imposed under that Act. Section 
3(1) defincs a registered owner as the person to whom a certificate of registration has been issued 
and the CARs make clear that an aircraft may only be registered by an owner who, again, must have 
legal custody and control of the aircraft; see ss. 202.15 to 202.17. Section 2(2) of CANSCA itself 
states that H[u]nless a contrary intention appears, words and expressions used in this Act have the 
same meaning as in subsection 3(1) of the Aeronautics Act. H I appreciate that arguments are availa
ble to counter these poitits but in my view the legal titleholders have the better side of the debate. 



56 Intemationally, the Convention on International Civil Aviation, December 7, 1944, Can. 
T.S. 1944 No. 36 (the "Chicago Convention"), does not require legal title to correspond with regis
tered ownership. Article 19 states that registration shall be in accordance with the laws of the con
tracting State. It is common ground that, by virtue of ss. 202.15, 202.16 and 202.17 of the CARs, an 
aircraft may only be registered in the Canadian Civil Aircraft Register by the "owner" ofthe aircraft 
as that tenn is defined under s. 101.01(1) ofthe CARs, and that that person is the entity having legal 
custody and control of the aircraft. Thus an airline operating aircraft in Canada under a long-tenn 
lease is named on the Certificate of Registration as "owner" ofthe aircraft, notwithstanding that title 
is actually held by the lessor; see D. H. Bunker, Canadian Aviation Finance Legislation (1989), at 
p. 764. We have been given no reason why the privatization legislation should be held to depart so 
strikingly from Canadian regulatory practice. 

[page901] 

(4) Legislative History 

57 Though of limited weight, Hansard evidence can assist in detennining the background and 
purpose oflegislation; Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27, at para. 35; R. v. 
Morgentaler, [1993] 3 S.C.R. 463, at p. 484. In this case, it confinns Parliament's apparent intent to 
exclude legal titleholders from personal liability for air navigation charges. The legislative history 
and the statute itself make it clear that Parliament did not intend CANSCA to replace or override the 
existing regulatory framework but rather to fit cohesively within it. In introducing CANSCA, the 
Minister of Transport stated that the Aeronautics Act, which establishes the esscntial regulatory 
framework to maintain safety in the aviation industry, "will always take precedence over the com
mercialization legislation" (House of Commons Debates, March 25, 1996, at p. 1154). In the Ontar
io COUlt of Appeal, Cronk J.A. highlighted a number of other instances where govenllnent spokes
persons emphasized to Members of Parliament that CANSCA was to fit within the existing regula
tory framework which generally favours the narrow meaning of "owner"; see, e.g., House of Com
mons Debates, May 15, 1996, at p. 2834; May 29, 1996, at p. 3144; June 4, 1996, at pp. 3394 and 
3410; and Debates of the Senate, vol. 135, 2nd Sess., 35th ParI., June 10, 1996, at pp. 588-89. 

58 In 1985, during passage of the Aeronautics Act, a concem was raised in Parliament that lia-
bility under s. 4.4(5) (that Act's liability provision) could extend to legal titleholders. In response, 
thc Govenunent inserted the term "registered owner". The Parliamentary Secretary to the Minister 
of Transport specifically stated that the change was made to ensure that liability did not extend to 
tllose who had a security or other financial interest in the aircraft; House of Com .mons Debates, vol. 
IV, 1st Sess., 33rd ParI., June 20, 1985, at pp. 6065-66. 

59 In 1996, the Govermnent considered Bill C-20 (which became CANSCA) as it transferred 
the [page902] operation ofthe civil navigation system from Transport Canada to NA V Canada. The 
Clause by Clause Analysis brief presented to the Senate Committee explained that s. 55 is based on 
the wording of the equivalent section of the Aeronautics Act which, as stated, restricts "owner" to 
registered owner; see "Clause by Clause Analysis for the Civil Air Navigation Services Commer
cialization Act", as presented to the Senate Conllnittee on Transport and Communications, at pp. 
51-52. However, the textual discrepancy notcd abovc was not addressed. 



(5) Conclusion on the Section 55 Issue 

60 A purposive intcrpretation of s. 55 that takes into account the foregoing considerations 
compcls rejection of the position urged by NA V Canada. Moreover, and importantly, the narrow 
interpretation of "owner" in s. 55(1) confonns with COlmnon sense. It would be a severe disruption 
to the functioning of the airline industry if, as a result of Canada 3000's failure to pay its charges, 
NA V Canada could .seize and detain an aircraft operated by, for example, Air Canada. There is no 
reason to think Parliament intended to let the damage caused by a failed airline expand beyond that 
airline's fleet of aircraft. 

61 Accordingly, applying Driedger's contextual approach to s. 55(1) of CANSCA, I agrec with 
the Courts of Appeal that the titleholders of the aircraft are not jointly and severally liable for the 
charges due to NA V Canada. They are not "owners" within the meaning ofthat section. 

B. The Detention Remedy 

62 If the legal titleholders are not directly liable for the charges due to the service providers, 
they argue that it would be unfair and contradictory to hold their aircraft hostage for the payment. 
Section 56 of CANSCA and s. 9 of the Airports Act should be [page903] interpreted consistently 
with s. 55(1) of CANSCA, the legal titlcholders argue, and their right to repossess the aircraft on 
termination of the lease should take priority over the statutory remedy. 

63 On the other hand, Nuss J.A., disscnting in thc Quebcc Court of Appeal, put the contrary 
position: 

If the titleholder could obtain rclcasc of thc scized aircraft without the 
payment of the outstanding chargcs or providing security, the intention and pur
pose of the Detention Provisions cnacted by Parliament would be defeated. This 
is so because the debt is constituted of charges incurred by the operator of the 
aircraft (who is often, as in this case, the registered owner) and not by the title
holder. Thus, ifthe contention of [the titleholders] were to prevail, the titleholder, 
who is neither the operator nor the "owner" within the meaning of the statutes, 
could always obtain release of the aircraft and the charges would not be paid. The 
recourse provided by Parliament would, inevitably, be of no avail. [para. 126] 

I believe that Nuss J.A. is C011'ect on this point. 

64 The relevant provisions, which authorize applications to a superior court judge of the prov-
ince in which any aircraft owned or operated by the person liable to pay the charge or amount is 
situated, are expressed in the two statutes in similar terms. 

65 Section 56 of CANSCA provides: 

56. (1) [Seizure and detention of aircraft] In addition to any other remedy 
available for the collection of an unpaid and overdue charge imposed by the 
Corporation for air navigation services, and whether or not a judgment for the 
collection of the charge has been obtained, the Corporation may apply to the su
perior court of the province in which any aircraft owned or operated by the per-



son liable to pay the charge is situated for an order, issued on such tenns as the 
comi: considers appropliate, authorizing the Corporation to seize and detain any 
such aircraft until the charge is paid or a bond or other seculity for the unpaid 
and overdue amount in a fonn satisfactory to the Corporation is deposited with 
the Corporation. 

(2) [Application may be ex parte] An application for an order refelTed to in 
subsection (1) may be made [page904] ex parte if the Corporation has reason to 
believe that the person liable to pay the charge is about to leave Canada or take 
from Canada any aircraft owned or operated by the person. 

(3) [Release] Th~~m!!llimJ~fu~~from detention an aircraft 
seized under tIns section if 

(a) the amount in respect of which the seizure was made is paid; 

(b) a bond or other security in a fonn satisfactory to the Corporation for the 
amount in respect of which the seizure was made is deposited with the 
Corporation; or 

(c) an order of a court directs the Corporation to do so. 

66 Section 9 of tIle Airports Act, under wruch the airp01i: authorities bling tIleir seizure and de-
tention applications, is to the same effect. 

9. (1) [Seizure and detention for fees and charges] Where the amount of 
any landing fees, general tenninal fees or other charges related to the use of an 
airport, and interest thereon, set by a designated airport autholity in respect of an 
airport operated by the authority has not been paid, the autholity may, llL1!.ililli!Q!l 
to any other remedy available for the collection of the amount and .wJ~~QIJ1Ql 
a judgment for the collection of the amount has been obtained, on application to 
the superior court of the province in which any aircraft owned or operated by the 
ill?l!]QnJJlilll!sU&llliY the amount is situated, obtain an order ofthe COU1i:, issued on 
such tenns as tIle COU1i: considers necessary, authorizing the authority to seize and 

(2) [Idem] Where the amount of any fees, charges and interest referred to 
in subsection (1) has not been paid and the designated airport authority has rea
son to believe tIlat the person liable to pay the amount is about to leave Canada 
or take from Canada any aircraft owned or operated by the person, the authority 
may, in addition to any other remedy available for the collection ofthe amount 
and whether or not a judgment for the collection of the amount has been ob
tained, on ex parte application to the superior court of the province in which any 
aircraft owned or operated by the person is situated, obtain an order of the COU1i:, 



issued on such tenns as the court considers necessary, authorizing the authority 
to seize and detain aircraft. 

(3) [Release on payment] Subject to subsection (4), except where other
wise direeted by an order of a court, [page905] a designated airport authority is 
not required to release from detention an aircraft seized under subsection (1) or 
(2) unless the amount in respect of which the seizure was made is paid. 

(4) [Release on security] A designated airpoli authority shall release from 
detention an aircraft seized under subsection (1) or (2) if a bond, suretyship or 
other security in a fonn satisfactory to the authority for the amount in respect of 
which the aircraft was seized is deposited with the authOlity. 

(5) [Same meaning] Words and expressions used in this section and section 
10 have the same meaning as in the Aeronautics Act. 

67 According to these provisions, the airport authorities or NA V Canada (upon obtaining a 
cOUli order) may take possession of an aircraft and detain it. The aircraft must be either "owned" or 
"operated" by a person who is liable to pay. Either is a suffieient basis for an application. 

68 The key difference between the joint and several liability provisions in s. 55 of CANSCA and 
the detention remedy provided for in s. 56 of CANSCA and s. 9 of the Airports Act is that the seizure 
and detention remedy lies against the aircraft. Whereas s. 55 identifies a group of persons who are 
made legally liable for the amoUllts owing, the detention remedy has a different focus. It provides 
for a right to possess aircraft until the debt is paid or security provided. 

69 The legal titleholders argue that the claim ofNAV Canada and the airpOli authorities to de-
tain the aircraft must yield to their right under their respective leases to repossession. They liken the 
seizure and detention remedies to a Mareva injunction, in which the assets are frozen while various 
parties work out their respeetive entitlements; see Aetna Financial Services Ltd. v. Feige/man, 
[1985] 1 S.C.R. 2. However, in my view, there is no need to resOli to analogies, especially loose 
analogies (e.g. Mareva injunctions are interlocutory, whereas the detention remedy is available 
whether or not a judgment for the collection of the charge or amount has been obtained. Moreover, 
Mareva injunctions are directed at persons (Aetna Financial Services, [page906] at pp. 25-26), 
whereas the seizure and detention remedy targets the aircraft itself). 

70 The CARs, adopted pursuant to the Aeronautics Act, provide that an "operator" in respect of 
an aircraft "means the person that has possession of the aircraft as owner, lessee or otherwise" (s. 
101.01(1». At the dates of the applications for seizure and detention orders, Canada 3000 and In
ter-Canadian were still the registered owners ofthe aireraft. Aceordingly, if the Court is to read the 
words of the detention remedy in the context of the realities of this industry previously discussed, it 
seems to me that those remedies must be available against the aireraft of Canada 3000 (except any 
aircraft already repossessed by the titleholder prior to the CCAA application on November 8, 2001) 
and Inter-Canadian. (Once a titleholder reelaims possession, it becomes an operator in possession 
within s. 55(1) of CANSCA. However, as its possession post-dates the charges, no personalliability 
is incurred on that account.) 



71 It is difficult to endorse the indignation of the legal titleholders with respect to detention of 
their aircraft until payment is made for debts due to the service providers. They are sophisticated 
corporate players well versed in the industry in which they have chosen to invest. The detention 
remedies do not affect their ultimate title. Investors who have done their due diligence will recog
nize that detention remedies have deep roots in the transport business. In The Emilie Millon, [1905] 
2 KB. 817 (IlMersey Docks"), for example, the English Court of Appeal examined a statute that 
stipulated that the Mersey Docks and Harbour Board could cause a ship to be detained until all har
bour and tomlage payments had been made despite the fact that the ownership of the ship did not 
correspond to the debtor who had incurred the charges. The ruling in that case reflects the tradition
al scope ofthis type of remedy (at p. 821): 

[page907] 

The Mersey Docks and Harbour Board have a right by statute to detain the 
vessel until the dock tomlage rates and harbour rates are paid. That is an express 
statutory right, and the board have nothing to do with any sale of the vessel to a 
purchaser. That is a matter which only concerns those who are interested in the 
vessel. It does not concern the board. The board are entitled to detain the vessel, 
whoever is the owner, until the rates are paid. The order appealed against de
prives them ofthat right, and without their consent purports to give them an op
tion to try and make some claim to a lien upon or right against the fund in priori
ty to other claimants. The board have no such lien or right. If this vessel had been 
allowed to leave the dock, the board would have been left to make a futile claim 
against the fund in court. [Emphasis added.] 

This type of provision is not uncommon in the airline business, see, e.g., decisions under a differ
ently worded V.K Act such as Channel Airways Ltd. v. Manchester Corp., [1974] 1 Lloyd's Rep. 
456 (Q.B.), at p. 461, in which it was held that the Manchester Corporation Act "mean[t] what it 
sa[id]ll, and that the city could detain aircraft in respect of which charges had been incUlTed until 
those charges had been paid. The legal titleholders face tllis problem on the other side of the Atlan
tic. It is a risk they manage there. No reason was given as to why they cannot manage it here. 

72 The legal titleholders are in a better position to protect themselves against this type ofloss 
than are the airport authorities and NAV Canada. The legal titleholders can select which airlines 
they are prepared to deal with and negotiate appropriate security arrangements as part of their lease 
transactions Witll the airlines. In the case of the aircraft at issue in these appeals, many ifnot all of 
the leases provided for substantial secUlity deposits. For example, the total amount posted by Cana
da 3000 to the ILFC as security deposits for airport fees and charges was approximately 
$15,305,500. It is unnecessary to catalogue all of the possible security arrangements, but these de
posits demonstrate a legal titleholder's ability to negotiate protection at a time when the airline is 
solvent to cover the amounts in overdue charges that the airline may [page908] eventually be re
quired to pay to the statutory service providers. 

73 I agree with Cronk J.A. (at para. 133) that the detention remedy under the statutes is subject 
to several constraints: (i) the remedy is not automatic and requires prior court authorization; (ii) the 



remedy is discretionary and may be subject to such tenllS as the court considers necessary; (iii) un
der s. 9(3) ofthe Airports Act and s. 56(3)(c) of CANSCA, the court also has a discretion to limit the 
duration of the remedy by requiring the applicable authority to release a detained aircraft from de
tention prior to payment of the amount with respect to which the seizure was made; (iv) in any 
event, an authority that obtains an order under the detention provisions is required to release a de
tained aircraft upon payment of the outstanding amount or charges in respect of which the seizure 
was made or upon the provision of acceptable security therefor (ss. 9(3) and 9(4) of the Airports Act 
and ss. 56(1) and 56(3) of CANSCA); and (v) an order is not available under the detention provi
sions if the aircraft in respect ofwhich the order is sought is exempt from seizure and detention un
der provincial law (s. 10(1) of the Airports Act and s. 57(1) of CANSCA) or, in the case of the Air
ports Act, under a regulation made by the Governor in Council (s. 10(2». 

74 On the other hand, the conclusion of Juriansz l, dissenting in part, was correct that "the 
wording of the Detention Provisions makes apparent that aircraft may be seized and detained with
out regard to the property interests of persons who are neither the registered owners nor the opera
tors of the aircraft under the legislation. As long as the aireraft is owned or operated by a person lia
ble to pay the outstanding charges, it may be the subjeet of an application to seize and detain it. The 
fact that there may be other persons, who are not liable to pay the outstanding charges but have 
property interests in the aircraft, is of no consequence" (para. 239). 

[page909] 

75 I tum, then, to a number of additional arguments raised on both sides which, in my view, 
with respect, unnecessarily complicate a straightforward task of statutory interpretation. 

(1) Whether or Not a Lien Existed 

76 In the Ontario case, there was considerable debate about whether the detention remedy cre-
ated a lien. However, as the English Court of Appeal commented in Mersey Docks, there was no 
need for the port authority "to ... make some claim to a lien" (p. 821). Nor is it necessary here. In 
this case, as in Mersey Docks, the remedy is purely a creature of statute. Whether or not a lien could 
be said to arise by operation oflaw is perhaps of theoretical interest but it has no practical bearing 
on the result in these appeals. 

(2) Effect ofthe Bankmptcy Proceedings 

77 The intervention ofbankmptcy proceedings in both Quebec and Ontario created procedural 
complications. For present purposes, it is sufficient to note that the detention remedies in Quebec 
were applied for well before the assignment in bankmptcy. In Ontario, the detention remedies were 
applied for while the CCAA stay was in effect and Canada 3000 remained the registered owner of 
the aireraft in question. In neither case did the aireraft become part of the bankmpt estate (because 
ultimate ownership was in the legal titleholder). The aireraft were nevertheless legitimate targets of 
the detention remedies as they were still sitting on a Canadian airport tarmac and were still "owned 
or operated" (within the meaning of the relevant statutes) by the airlines at the relevant date. 

(3) Rcsort to the Civil Code o(Quebec 



78 In the Quebec Superior Court, Tremblay J. held that the seizure and detention provisions 
create a right similar to that found in arts. 1592 and 1593 of [page91 0] the Civil Code of Quebec. 
However, with respect, there is no need to make reference to provincial law or, more specifically, to 
the Civil Code, and to do so here is inappropriate. Section 56 of CANSCA and s. 9 of the Airports 
Act specifically state that the remedy is to be "in addition to any other remedy", which includes 
remedies under provincial law. 

79 The Aeronautics Act, the Airports Act and CANSCA are federal statutes that create a unified 
aeronautics regime. Parliament endeavoured to create a comprehensive code applicable across the 
country and not to vary from one province to another. This uniformity is especially vital since air
craft are highly mobile and move easily across jurisdictions. 

80 NAV Canada also relied on ss. 8.1 and 8.2 of the IntelpretationAct, RS.C. 1985, c. 1-21, to 
urge that s. 56 of CANSCA provides for a civiliste right of retention. However, neither section ap
plies in this case. Section 8.1 states that 

if 1n interpreting an enactment it is necessary to refer to a province's rules, prin
ciples or concepts f011lling part of the law of property and civil rights, reference 
must be made to the rules, principles and concepts in force in the province at the 
time the enactment is being applied. 

Ifit were necessary to resort to provincial law, then the provincial law to be used is that of the 
province in which the provision is being applied: Peoples Department Stores Inc. (Trustee of) v. 
Wise, [2004] 3 S.C.R 461, 2004 SCC 68. Here, for reasons stated, resort to provincial law is not 
necessary. 

81 Section 8.2 of the Interpretation Act states that 

when an enactment contains both civil law and common law tenninology, or 
tenninology that has a different meaning in the civil law and the common 
[page911] law, the civil law tenninology or meaning is to be adopted in the 
Province of Quebec and the common law tenninology or meaning is to be 
adopted in the other provinces. 

82 The issue here is not one of conflicting tenninology. The language used in relation to the 
detention remedy is perfectly apt to make Parliament's intention clear bilingually and bijuridically. 
In short, resort to the Civil Code was neither necessary nor appropriate. 

(4) Existence of a Power of Sale 

83 The appellants argue that the existence of a seizure and detention implies (in their favour) a 
power of sale. No such power is contained in CANSCA or the Airports Act. Nor is it necessarily im
plied in the creation of a power to seize and detain. The only claim that the authorities have under 
federal aeronautics law is the claim to possession of the aircraft until their user charges are paid. 

(5) Presumption Against Interference With Private Rights 

84 The Ontario motions judge applied a narrow approach to the Detention Remedy on the basis 
that it invades what would otherwise be the proprietary rights ofthe legal titleholders. Reference 
was made to Royal Bank of Canada v. Sparrow Electric Cmp., [1997] 1 S.C.R 411, where it was 



held that the legislation at issue in that case did not impose a charge in the nature of a lien because 
of the absence of clear and unambiguous language. However, only if a provision is ambiguous (in 
that after full consideration of the context, multiple interpretations of the words arise that are equal
ly consistent with Parliamentary intent), is it pennissible to resort to interpretive presumptions such 
as "strict construction". The applicable plinciple is not "strict construction" but s. 12 of the Inter
pretation Act, which provides that every enactment "is deemed remedial, and shall be given such 
fair, large and liberal construction and interpretation as best ensures the attaimnent of its objects"; 
see Bell Express Vu, at para. 28: 

[page912] 

Other principles of interpretation - such as the strict construction of penal 
statutes and the "Charter values" presumption - only receive application where 
there is ambiguity as to the meaning of a provision. (On strict construction, see: 
Marcotte v. Deputy Attorney Generalfor Canada, [1976] 1 S.C.R. 108, at p. 115, 
per Dickson J. (as he then was); R. v. Goulis (1981), 33 O.R. (2d) 55 (C.A.), at 
pp. 59-60; R. v. Hasselwander, [1993] 2 S.C.R. 398, at p. 413; R. v. Russell, 
[2001] 2 S.C.R. 804, 2001 SCC 53, at para. 46 .... ) 

In my view, there is no ambiguity in the statutory language creating the detention remedy and thus 
resort to "strict construction" is not called for. 

(6) Limitation of Debts on an Aircraft by Aircraft Basis 

85 The titleholders argue that it would be extremely unfair that one titleholder's aircraft, how-
ever recently leased, may ultimately be held hostage for all of the unpaid user charges of the airline 
that flew it. They contend that if (which they deny) the titleholders must pay charges in order to re
cover an aircraft, they should only be required to pay the charges incurred by the individual aircraft 
sought to be released, as opposed to the charges outstanding in relation to the whole fleet of the de
faulting airline. 

86 However, the statute says that an aircraft operated by the person liable to pay the amount 
can be seized and, absent further court order, need not be released until the entire amount owed by 
that operator has been paid. This point is made clearly by the release provisions in s. 9(3) of the 
Airports Act and s. 56(3) of CANSCA. The authorities must only release the aircraft if "the amount 
in respect of which the seizure was made is paid". Since s. 9(1) and s. 56(1) do not distinguish be
tween the amounts accumulated by specific aircraft operated by a defaulting owner or operator, it 
seems clear that the amount in respect of which the seizure was made is the entire amount owed by 
that registered owner or operator. 

[page913] 



(7) Limitation of Seizure to Exclude Engines 

87 Two of the respondents, RRPF Engine Leasing Ltd. and Flight Logistics hIC. (the "engine 
lessors"), leased to Canada 3000 the engines attached to two of the aircraft which, when seized, 
were airworthy. The engine lessors argue that they should be entitled to repossess their engines be
cause seizure of the aircraft is not seizure of the engines. They cite Laskin J. (as he then was) in 
Firestone Tire & Rubber Co. o/Canada v. Industrial Acceptance Corp., [1971] S.C.R. 357, for the 
proposition that the doctrine of accession does not apply to a removable and identifiable object such 
as the engines. 

88 In my view, the engines are part of the aircraft for present purposes. Engines and equipment 
such as onboard computers fall under the definition of "aeronautical product" in the Aeronautics Act 
(s. 3(1». If the engines could be removed, third-party lessors could cannibalize any "aircraft pro
peller or aircraft appliance or part or the component parts of any ofthose things, including any 
computer system and software"; see Aeronautics Act, s. 3(1). 

89 Firestone Tire is not of assistance here. In that case, a truck was repossessed under a condi
tional sales contract. The vendor in possession of the seized truck sought to retain the tires mounted 
on the truck as against the claim of the unpaid conditional seller of the tires. Laskin J. was con
cerned about the windfall one creditor might receive when repossessing the property of another un
paid creditor for which he !!has given no value!! (p. 359). Here, no beneficial interest is implicated. 
The engines are attached to the aircraft: in respect of which charges were incuned and that are the 
subject of the detention. The Act does not envisage the dismantling of the aircraft (and thus of its 
value as a security) on the tannac. 

[page914] 

(8) Effect of Sub-Leases 

90 The respondents Ansett Worldwide Aviation, U.S.A. and MSA V lcased three aircraft to 
Canada 3000, two of which, in tum, had been lcased by those respondents from other persons undcr 
hcad leases. Thcse sub-lessors stand in no bctter position than the legal titleholders, and the aircraft 
in which they have a leasehold interest were subject to seizure. 

C. The Important Role 0/ the Motions Judge 

91 The detention remedy does not create any rights unless, and until, a couii order is made au-
thorizing the seizure and detention of an aircraft. Instead, the provisions create potential remedies, 
available at the discretion of the court and subject to such conditions as the court considcrs neces
sary, as Cronlc J.A. noted, at para. 134. 

92 Much of the potential unfairness which the titleholdcrs cnvisage in the operation ofthe de-
tention remedy can be addressed by the motions judge. Section 56(3)(c) of CANSCA states that 
NAV Canada must release the aircraft "if ... an order of a court directs the Corporation to do so". 
Similarly, s. 9(3) of the Airports Act states that an airport authority need not release the aircraft until 
the charges are paid, "except where otherwise directed by an order of a court". Parliament has left 
the door open for the motions judge to work out an anangement that is fair and reasonable to all 



concemed, provided that the object and purpose ofthe remedy (to ensure the unpaid user fees are 
paid) is fulfilled. It would be open to a judge on a detention remedy hearing to detennine an alloca
tion amongst the titleholders that reflected such factors as the number of seized aircraft, the amount 
of charges in relation to a particular aircraft or the short duration of an aircraft's life spent in the 
doomed fleet. The judge need not make each aircraft hostage for the full amount ofthe unpaid 
charges, provided the result is that the authority is paid in full. In this way, what may otherwise be 
portrayed as a draconian [page915] remedy can be reduced to a fair and proportionate judicial re
sponse to the airline collapse. 

D. Interest 

93 The Airports Act explicitly authorizes the airport authorities to charge interest on the over-
due amounts. Section 9(1) defines the amount on account of which the seizure was made as the 
"amount of any landing fees, general tenninal fees or other charges related to the use of an airport, 
and interest thereont!. While CANSCA makes no explicit mention of interest, ss. 32 to 35 layout a 
broad authority for NA V Canada to set and charge its fees. A procedure has been established under 
s. 35(1)(a), whereby thc Minister of Transport approves the charges imposed by NAV Canada. Thc 
Minister has approved a regulation imposing interest. Notice was provided to airline operators (alt
hough not the legal titleholders) and no judicial review ofthis regulation was sought. 

94 The time value of money is universally accepted in ordinary commercial practice; see Bank 
of America Canada v. Mutual Trust Co., [2002] 2 S.C.R. 601,2002 SCC 43. There is no reason for 
this principle to be excluded in the case of privatized aeronautics services, and it is not surprising 
that NA V Canada has been pennitted to incorporate interest on unpaid charges into its charging 
scheme. 

95 The question then tums to how long the interest can run. The airport authorities and NA V 
Canada have possession of the aircraft until the charge or amount in respect of which the seizure 
was made is paid. It seems to me that this debt must be understood in real tenns and must include 
the time value of money. 

96 Given the authority to charge interest, my view is that interest continues to run to the first of 
the [page916] date of payment, the posting of security or banlauptcy. If interest were to stop accru
ing before payment has been made, then the airport authorities and NAV Canada would not recover 
the full amount owed to them in real terms. Once the owner, operator or titleholder has provided 
security, the interest stops accruing. The legal titleholder is then incurring the cost of the security 
and losing the time value of money. It should not have to pay twice. While a CCAA filing does not 
stop the accrual of interest, tlle unpaid charges remain an unsecured claim provable against the 
bankrupt airline. The claim does not accrue interest after the bankruptcy:ss. 121 and 122 of the 
Bankruptcy and Insolvency Act. 

97 A particular issue is raised in tlle Quebec appeals regarding proper notice of the interest 
charges. This is an issue to be dealt with by the motions judge when these matters are retumed for 
further consideration and disposition. 

V. Disposition * 

* The amendments to para.98, issued on August 16, 2006, are included in these 
reasons. 



98 For these reasons, I would allow the appeals and cross-appeals in part, as follows: 

1. I would dismiss the appeals ofNA V Canada seeking to hold the respond
ents liable in their personal/corporate capacity; 

2. I would allow the appeals ofNA V Canada and the airport authorities of the 
dismissal oftheir seizure and detention applications and remit those appli
cations to the respective motions judges to be dealt with in accordance 
with these reasons; 

3. I would set aside the orders requiring NAV Canada and the airport authori
ties to reimburse [page91 7] the respondents for the aircraft detention costs; 

4. I would allow the appeals ofNAV Canada and the GTAA of the ruling that 
the engine lessors are entitled to repossess the leased engines; 

5. Interest on overdue charges continues to run to the first of the date of pay-
ment, the posting of security or bankruptcy. 

In other respects, the appeals and cross-appeals will be dismissed. Aeroports de Montreal, st. JOhl1 lS 

International AirpOli Authority Inc. and Charlottetown AirpOli Authority Inc. are entitled to their 
costs in the Quebec appeals. All other parties shall bear their own costs. 

Appeals and cross-appeals allowed in part. 
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29-11-2007 

ORDER OF REFERENCE 

Extract fr0111 the Journals of the Senate of Thursday, 
November 152007: 

Second reading Bill C-12, An Act to amend the 
Bankruptcy and Insolvency Act, the Companies' Creditors 
Arrangement Act, the Wage Earner Protection Program 
Act and chapter 47 of the Statutes of Canada, 2005. 

The Honourable Senator Meighen moved, seconded by 
the Honourable Senator Eyton, that the bill be read the 
second time. 

After debate, 

The question being put on the motion, it was adopted. 

The bill was then read the second time. 

The Honourable Senator Meighen moved, seconded by 
the Honourable Senator Keon, that the bill be referred to 
the Standing Senate Committee on Banking, Trade and 
Commerce. 

The question being put on the motion, it was adopted. 

et commerce 2:3 

ORDRE DE RENVOI 

Extrait des Journaux du Senat du jeudi 15 novembre 2007 : 

Deuxieme lecture du projet de loi C-12, Loi modifiant 
la Loi sur la faillite et l'insolvabilite, la Loi sur les 
arrangements avec les creanciers des compagnies, la Loi 
sur Ie Programme de protection des salaries et Ie chapitre 47 
des Lois du Canada (2005). 

L'honorable senateur Meighen propose, appuye par 
I'honorable senateur Eyton, que Ie projet de loi soit lu 
pour la deuxieme fois. 

Apres d6bat, 

La motion, mise aux voix, est adoptee. 

Le projet de loi est alors lu pour la deuxieme fois. 

L'honorable senateur Meighen propose, appuye par 
I'honorable senateur Keon, que Ie projet de loi so it 
renvoye au Comite senatorial permanent des banques et 
du commerce. 

La motion, mise aux voix, est adoptee. 

Le greffier du Senat, 

Paul C. Belisle 

Clerk of (he Senate 
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If there are other flaws after one or two years of 
implementation, a report will be submitted to the minister 
rcsponsible indicating that the bill was well intentioned but it 
contains a flaw. 

Then the minister responsible will make the necessary change 
to a given provision. We cannot review everything because the 
process will never be finished, but we want to see if our objective 
is right and if the legislation to be amended meets that objective. 
If so, we need to move forward. Moreover, the bill was giving 
unanimous support in the House of Commons. I was not there at 
the time, before the current government was in office, but 
everyone said that employees' wages had to be protected. 

That is why we are back here today with the unanimous 
support of Parliament. 

[English] 

The Chair: Mr. Carrie, do you want to make a preliminary 
comment? 

Mr. Carrie: When looking at this, we do have to balance the 
competing interests. The wage earner protection part of it is very 
important in that balance. As Minister Blackburn said, we looked 
at all kinds of different ways of approaching this and in the spirit 
of balance; it does have to be moved forward together. 

Mr. Carrie: Thank you very much. I want to begin by 
congratulating you on your chairmanship of this very important 
committee. As you said in your opening statement, you are 
a Conservative senator from Quebec. I believe it has been over 
30 years since the last Conservative had the chair. Is that correct? 

The Chair: Not quite, but it is certainly close to 20 years. 
Thank you for your thoughts. 

Mr. Carrie: I would like to thank you for this opportunity to 
address the committee about Bill C-12, an act to amend the 
Bankruptcy and Insolvency Act, the Companies' Creditors 
Arrangement Act, and the Wage Earner Protection Program 
Act and chapter 47 of the Statutes of Canada, 2005. 

I would like to begin by thanking Minister Blackburn for 
joining me here today and for his comments in respect of the 
Wage Earner Protection Program Act. Mr. Chair, I intend to 
focus my comments on the insolvency law portions of this bill. 

Canada's insolvency laws are an important part of 
our framework legislation and play a key role in our 
competitiveness and economic performance in this era of 
increased globalization. With modern effective framework 
legislation, the Canadian economy will be stronger and 
Canadian entrepreneurs will be better placed to compete 
domestically and globally. 

Former Bill C-55, now known as chapter 47 of the Statutes 
of Canada, 2005, or chapter 47, introduced broad reforms 
intended to modernize Canada's insolvency regime. The 
objectives of chapter 47 were to facilitate the restructuring of 
viable but financially troubled com panics, to improve the 

et commerce 2:23 

Si, dans un ou deux ans, a I'application, i1 y a des choses qui 
sont incorrectes, un rapport sera fait au ministre responsable 
disant que, avec cette loi, on avait une bonne volonte, mais 
qu'il y a telle lacune. 

A ce moment-hi, Ie ministre responsable apportera Ie cOlTectif 
necessaire sur un point. On ne veut pas revoir I'ensemble parce 
qu'on ne s'en sortira pas, mais on veut voir si notre objectif est 
bon et si, effectivement, les lois qu'on doit modifier tiennent 
compte de notre orientation. Si oui, il faut maintenant aller de 
l'avant. De plus, cela a He unanime a la Chambre des communes. 
Je n'y etais pas a ce moment., avant Ie gouvernement actuel, mais 
tout Ie monde a dit : oui, il faut. prot.eger Ie salaire des employes. 

C'est dans ce contexte que nous revel10ns aujourd'hui devant 
vous avec la volonte unanime du Parlement. 

[Tl'aduction] 

Le president: Monsieur Carrie, avez-vous une declaration 
preliminaire a faire? 

M. Carrie: Dans cette mesure legislative, il faut trouver un 
juste milieu entre les interets concurrents. La partie sur la 
protection des salaries est un element tres important de cet 
equilibre. Comme Ie ministre Blackburn I'a dit, nous avons 
envisage toutes sortes d'approches, pour trouver cet equilibre; Ie 
projet. de loi doit etre adopte dans son ensemble. 

M. Carrie: Merci beaucoup. Tout d'abord, permettez-moi de 
vous felicit.er de presider ce tres important comite. Comme vous 
l'avez dit au debut de la reunion, vous etes un senateur 
conservateur du Quebec. Voila bien plus de 30 ans, n'est-ce pas, 
qu'un senateur consel'vateur n'a pas occupe ce fauteuil? 

Le president: Pas tout a fait, mais certainement pres de 20 ans. 
Je vous remercie. 

M. Carrie: Merci de m'avoir invite a venir parler devant Ie 
comite du projet de loi C-12, Loi modifiant la Loi sur la faillite et 
l'insolvabilite, la Loi sur les arrangements avec les creanciers des 
compagnies, la Loi sur Ie programme de protection des salaries et 
Ie chapitre 47 des Lois du Canada (2005). 

J'aimerais tout d'abord remerciel' Ie ministre Blackburn de sa 
presence avec mOl aujourd'hui et de ses commentaires concernant 
la Loi sur Ie Programme de protection des salaries. Monsieur Ie 
president, j'ai l'intention d'axer mes observations sur les portions 
du projet de loi relatives a la legislation en matiere d'insolvabilite. 

En cette ere de mondialisation accrue, les lois canadiennes en 
matiere d'insolvabilite forment une partie importante de notre 
cadre legislatif et jouent un role ele dans notre competitivite et 
notre rendement economiques. Un cadre legislatif moderne et 
emcace permettra a l'economie canadienne d'etre plus solide et 
allx entrepreneurs canadiens d'etre plus concurrentiels a I'echelle 
nationale et internationale. 

L'ancien projet de loi C-55, maintenant COl1l1l1 sous Ie n0111 de 
chapitre 47 des Lois du Canada (2005) ou de chapitre 47, 
introduisait de vastes reformes visant a moderniser Ie systeme 
d'insolvabilite au Canada. Les objectifs du chapitre 47 etaient de 
faciliter les restructurations d'entreprises viables mais eprouvant 
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protection of wage earners, to make the insolvency system fairer 
and reduce abuse, and to improve the administration of the 
entire system. 

In meeting these objectives, chapter 47 created an appropriate 
balance between the competing interests of debtors and creditors 
and, as well, betwecn diffcrent creditors. This is cxtremely 
important because it is crucial that our insolvency regime be 
designed to function efficiently and provide incentives to 
discourage abuse. 

As you are aware, however, chapter 47 received expedited 
passage through Parliament. As a result, it contains a number of 
important technical flaws that prevent the government from 
bringing the law into force. Bill C-12, which is before you today, 
will correct those technical flaws. 

Bill C-12 is thc product of extensive consultations with a 
panel of leading insolvency law experts, both practitioners 
and academics. The panel assisted department officials in 
identifying the flaws and in determining workable solutions. 
In addition, department officials received input from a wide 
variety of stakeholder groups, including, for example, the 
Canadian Bar Association, the Canadian Life and Health 
Insurance Association and family law advocates. 

In my commcnts, I have referred to chapter 47's technical 
flaws. That is deliberate. As Minister Blackburn has said, 
Bill C-12 can be considered as a piece of housekeeping 
legislation. It is not intended to re-examine the policy elements 
of chapter 47. 

We have heard that insolvency reform is needed as soon 
as possible. Bill C-12 will achieve that goal. As I have said, 
chapter 47 found an appropriate balance to the competing 
interests inherent in insolvency policy. Where chapter 47 
can be improved is in the details. It is for that reason that 
Bill C-12 takes the technical route - to fix the details, not to 
start over. 

With that objective in mind, I would like to discuss some of 
those details that Bill C-12 will fix. I will focus on five examples: 
interim financing, trustee's personal liability, national receivers, 
equity claims and transfers at undervalue. 

With respect to interim financing, chapter 47 codified the 
process by which companies in financial trouble obtain financing 
in order to give them breathing room while they restructure. 
Bill C-12 addresses two flaws contained in chapter 47. 

First, Bill C-12 will require that secured parties be informed of 
any application for interim financing that may affect their 
interests. It is a matter of fairness that they should be entitled 
to defend thcir interests. 

des difficultes financieres, d'ameliorer la protection des salaries, 
de rendre Ie systeme d'insolvabilite plus equitable et de reduire les 
abus et d'ameliorer I'administration du systeme. 

Pour atteindre ces objectifs, Ie chapitre 47 a cree un equilibre 
approprie entre les interNs concurrents des debiteurs et des 
creanciers ainsi q u'entre Ics differents creanclers. Cela cst 
extremement important parce qu'il est crucial que notre 
d'insolvabilite soit conc;:u de fac;:on a permettre un fonctionnement 
efficace et a decourager les abus. 

Comme vous Ie savez, Ic chapitre 47 a He adopte de fac;:on 
accel(~ree par Ie Pariement. Aussi contient-il un certain nombre de 
defauts techniques qui empechent Ie gouvernement de Ie mettre en 
vigueur. Le projet de loi C-12, qui est devant vous aujourd'hui, 
corrigera ces defauts techniques. 

Lc projet de loi C-12 resulte de longues consultations aupres 
d'un groupe d'eminents specialistes en droit de l'insolvabilite, 
forme tant de praticiens que d'universitaires. Le groupe a aide 
les fonctionnaires du ministere 11 cerner les defauts techniques 
et 11 mettre au point des solutions pratiques. En outre, les 
fonctionnaires du ministere ont obtcnu des renseignements d'un 
grand eventail de groupes d'intervenants, dont l'Association du 
Barreau canadien, I' Association canadienne des compagnies 
d'assuranccs de personnes et des avo cats specialises en droit 
de la f amil1e. 

Dans mes observations, j'ai fait reference aux defauts 
techniques du chapitre 47 de fac;:on deliberec. C0111111e l'a declare 
Ie ministre Blackburn, Ie projet de loi C-12 peut etre eonsidere 
comme un projet de loi d'ordre administratif. II ne vise pas a 
reexaminer les elements de politique du chapitre 47. 

Nous avons compris qu'il fallah apporter dcs reformes au 
systeme d'insolvabilite Ie plus tOt possible. Le projet de loi C-12 
permettra de realisercet objectif. Comme je I'ai mentionne, Ie 
chapitre 47 a trouve Ie juste equilibre entre les interets concurrents 
inherents a la politique cn matiere d'insolvabilite. C'est au niveau 
des details que Ie chapitre 47 peut eire ameli ore. Le projet de 
loi C-12 emprunte donc la voie technique, a savoir celie de regler 
les details et non de recommencer Ie travail. 

Tout en gardant cet objectif 11 l'esprit, j'aimerais examiner 
brievement certains details que corrigera Ie projet de loi C-12. Je 
vais vous en donner cinq exemples : Ie financement provisoire, la 
responsabilite personnelle du syndic, les scquestres nationaux, les 
reclamations relativcs aux capitaux propres, ainsi que les 
operations sous-cvaluees. 

En ee qui a trait au financement provisoire, Ie chapitre 47 a 
codifie Ie processus permettant aux societes eprouvant des 
difficultes financieres d'obtenir Ie financement qu'i1 leur 
assurera une marge de manreuvre pendant leur restructuration. 
Le projet de loi C-12 comble deux defauts du chapitre 47. 

Premierement, Ie projet de loi C-12 exige que les creanciers 
garantis soient informcs de to ute demande de financement 
provisoire pouvant avoir un erfet sur leurs interets. lis doivcnt 
avoir Ie droit de dHendre Icurs interets; c'est unc question 
d'equite. 
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Second, it will also make it clear that the special status 
accorded to interim financing loans will only apply to moncy 
lent to help the company during the period of distress. Again, 
as a matter of fairness, debts that existed before an insolvency 
filing will not be entitled to jump ahead of other creditors. 

With respect to trustee's personal liability, chapter 47 also 
attempted to address the problem where a t11.lstee or a receiver is 
made personally liable for the obligations of the debtor. Trustees 
and receivers are insolveney practitioners whose role is to go in 
after an insolvency filing, take over the assets of the bankrupt 
company and, ill some cases, run the business until a purchaser 
can be found. This is a going-concern sale. It is recognized that 
going-concern sales are more beneficial than closing the business. 
Evidence shows that creditors receive better recovery and that 
more jobs are saved. 

Recent case law, however, has made it possible for the 
insolvency practitioner to be found personally responsible to 
pay existing debts of the company in these cireumstances. This is 
not good for the insolvency system, and it is not fair to the trustee 
or the receiver. 

The reform in ehapter 47, however, did not do enough to 
prevent these obligations from being passed on to the trustee or 
receiver. The result is that trustees and receivers may not wish to 
take on files where this risk is present. This may leave creditors 
with smaller recoveries and employees out in the cold. 

Bill C-12 makes it clear that a trustee or a receiver should not 
be personally responsible for existing obligations. To ensure that 
workers are not left without recourse, however, Bill C-12 also 
makes it clear that their claims continue against the new 
purchaser. 

With respect to national receivers, chapter 47 created the 
concept of a national receiver appointed under the Bankmptcy 
and Insolvency Act. The goal was to improve efficiency in the 
insolvency system by allowing one person to deal with all of the 
debtor's property, wherever the property is located in Canada. 

The provision in chapter 47 was not sufficient, however, 
because it did not provide a specific list of powers that the 
national receiver could rely upon. This may lead to differing rules, 
depending on where the receiver is appointed. 

Bill C-12 provides a list of powers to provide guidance to the 
appointing court. In addition, it offers flexibility for the court to 
grant such other powers as the court thinks are appropriate on a 
case-by-case basis. 

With respect to equity claims, chapter 47 introduced a reform 
to limit the rights of equity holders to receive payments under a 
restructuring plan. In bankruptcy, of course, an equity holder has 
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Deuxiemement, il permettra egalement de preciser que Ie 
statut particulier qui est accorde aux prets consentis aux fins de 
financement provisoire ne s'appliquera qu'aux sommes pretees 
pour aider l'entreprise pendant la periode ou elle est en difficulte. 
Encore une fois, par souci d'equite, les dettes qui existaient avant 
la proposition d'insolvabilite n'auront pas preseance sur celles des 
autres creanciers. 

En ce qui concerne la responsabilite personnelle du syndic, Ie 
chapitre 47 a egalement tenie de resoudre Ie probleme lorsque Ie 
syndic ou ]e sequestre est tenu personnellement responsable des 
obligations d'un debiteur. Les syndics et les sequestres sont des 
praticiens de l'insolvabilite qui en trent en scene apres Ie depot 
d'une procedure d'insolvabilite, prennent Ie controle des actifs de 
Ia societe en faillite et qui, dans certains cas, dirigent i'entreprise 
jusqu'a. ce que I'on trouve un aequereur. Cela s'appelle une vente 
d'entreprise en exploitation. II est reconnu qu'i! est plus rentable 
de vendre une entreprise en exploitation que de proceder a sa 
fenneture. Les faits montrent que Ies creanciers obtiennent un 
meilleur retablissement et que plus d'emplois sont sauvegardes. 

Un jugement recent a toutefois permis de tenif un professionnel 
de l'insolvabilite personnellement responsable du paiement des 
dettes courantes de la compagnie dans certaines circonstances. 
Cette approche n'est guere appropriee pour Ie regime 
d'insoIvabiIiteet est injuste a i'egard du syndic ou du sequestre. 

L'amendement du chapitre 47 n'a toutefois pas suffi a eviter 
que ces obligations soient transmises au syndic ou au sequestre. 
Par consequent, il peut arriver que les syndics et les sequestres 
refusent des affaires au motif qu'elles presentent un risque cc 
qui se traduit pour les creanciers par une reduction des montants 
recouvres et, pour les travailleurs, par des pertes d'emplois. 

Le projet de loi C-12 etablit clairement qu'un syndic ou un 
sequestre ne peut etre tenu personnellement responsable 
d'obligations existantes. Pour eviter que les travailleurs se 
retrouvent sans recours, Ie projet de loi C-12 etablit clairement 
que les reclamations de ceux-ci seront maintenues auprcs du 
nouvel acheteur. 

En ce qui concerne les sequestres nationaux, Ie chapitre 47 a 
introduit Ie concept de sequestre national 110l11me en vertu de la 
Loi sur la faillite et l'inso]vabilite. Cet ajout avait pour objectif 
d'accroitre l'efficacite du regime d'insolvabilite el1 permettant a 
une seule personne de traiter to us les biens du failli, OU que ceux-ci 
soient situes au Canada. 

Les dispositions du chapitre 47 n'etaient toutefois pas 
suffisantes parce qu'elles n'etablissaiel1t pas clairement les 
pouvoirs sur lesquels pouvait se fonder Ie sequestre national. 
Cette lacune pouvait etre source de rcgles divergentes selon Ie lieu 
de nomination du sequestre. 

Le projet de loi C-12 donne une liste de pouvoirs qui guider a 
Ie tribunal charge de la nomination. En outre, il donne 
suffisamment de latitude au tribunal, permettant a ce dernier 
d'octroyer les potlvoirs qu'il jugera necessaires, seIon Ie cas. 

En ce qui concerne les reclamations relatives il. des capitaux 
propres, Ie chapitre 47 introduisait une modification visant il. 
restreindre la possibilite, pour les actionnaires, de recevoir des 
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no right to be paid for their shares until all claims against the 
eompany are paid. In a restrueturing, because it is a matter of 
negotiation, the rights of equity holders are not clear. It is possible 
for equity holders to get paid when other creditors are not. This is 
a problem as equity holders should not have greater rights in a 
restructuring than they would in a bankruptcy. Bill C-12 will 
correct this. 

First, a definition of "equity claim" has been introduced. 
This clarifies that equity claims include items like dividend 
payments, return of capital, a right to have the company buy 
back your shares, a loss on the value of your shares and the 
right to be indemnified by the company for losses on the value 
of those shares. Second, an explicit amendment is included to 
prevent, during the restructuring, an equity claim receiving a 
payment unless all other claims are paid in full first. Third, 
the right of shareholders to vote on changes to thc corporate 
structure is removed. Instead, that power has been given to 
the court. The Bill C-12 amendments will complete the reform 
started by chapter 47 by providing more clarity and explicit 
rules. 

Chapter 47 also madc amcndments to the anti-abuse 
mechanism in the BfA related to efforts by unscrupulous 
debtors who try to shield their assets. Bill C-12 clarifies how the 
provisions will apply, and by doil~g so, makes them more efficient 
tools against potential abuse. At the same time, an amendment is 
made to the definition of "arm's length parties" to ensure that 
these provisions do not inadvertently capture legitimate family 
law agreements. 

In conclusion, Mr. Chair, I have spent my time today 
explaining how Bill C-12 will impl'Ove on chapter 47. I have 
done so because Bill C-12 represents the best opportunity to bring 
chapter 47 into force quickly. 

While there may be some stakeholders who want to reopen 
the debate on how chapter 47 balanced the many competing 
interests, doing so will only bring further delay when insolvency 
practitioners are telling us that insolvency refonn is needed 
right now. 

As members of this committee are aware, chapter 47 contains a 
five-year legislative review clause that will provide an opportunity 
to re-examine these and other policy debates. 

Mr. Chair, on behalf of Minister Prentice, let me thank the 
committee for giving the opportunity to speak to this important 
piece of legislation today. I am pleased to respond to your 
questions. 

paiements dans Ie cadre d'un plan de restructuration. Bien 
entendu, en cas de faillite, un actionnaire ne peut recevoir un 
paiement en echange de ses actions tant que toutes les 
reclamations visant la compagnie ne sont pas reglees. Dans Ie 
cas d'nne restructuration, parce qu'il s'agit d'une affaire negociee, 
les droits des actionnaires ne sont pas clairs. II est possible pour 
les actiol1naires de reeevoir un paiement, contrairement it d'autres 
creanciers. C'est un probleme, car les actiol1naires ne devraient 
pas avoir plus de droits lors d'une renegociatiol1 que lors d'une 
faillite. Le projet de loi C-12 va y remedier. 

Premierement, Ie projet definit la notion de reclamations 
relatives it dcs capitaux propres. II precise que les reclamations 
relatives a des capitaux propres comprennent notamment les 
dividenctes, les remboursements de capital, Ie dl'Oit de rachat 
d'actions au gre de I'actionnaire, les pertes attribuables it la 
diminution de la valeur des actions et Ie droit de recevoir une 
indemnite de lacompagnie relativement it une diminution de la 
valeur des actions. Deuxiemement, Ie projet de loi apporte des 
amendements explicites pour veiller a ce que, dans Ie cadre d'une 
restrueturation, Ie paiement d'une reclamation relative it des 
capitaux prop res puisse avoir lieu seulement si Ie paiement 
integral de toutes les autres reclamations a ete effectue. 
Troisiemement, les actionnaires n'ont plus droit de vote sur la 
modification de la structure organisationneUe; ce droit est plutot 
aecorde au tribunal. Les modifications prevues par Ie projet 
de loi C-12 boucleront la vague de modifications laneee par 
Ie chapitre 47 en apportant plus de clarte, ainsi que des regles 
precises. 

Pour empecher les creanciers sans scrupule de tenter de 
camoufler leurs actifs, Ie ehapitre 47 modifiait egalement les 
mecal1ismes etabJis dans la LFI en vue d'eviter les abus. Le projet 
de loi C-12 precise comment les dispositions s'appliqueront et, ce 
faisant, font de ces dispositions de meilleures armes contre 
d'eventuels abus. ParaIIelement, la definition de I'expression 
« sans lien de dependance» est cIarifiee pour eviter que ces 
dispositions n'englobent malencontreusement les ententes 
legitimes en droit familial. 

En conclusion, monsieur Ie president, j'ai explique aujourd'hui 
en quai Ie projet de loi C-12 ameliorera Ie chapitre 47. Ce projet 
de loi est la vole it suivre pour mettre rapidement en vigueur Ie 
chapitre 47. 

Certains souhaitent rouvrir Ie debat sur la mesure dans 
laquelle Ie chapitre 47 constituait un juste equilibre entre de 
nombreux il1terets concurrents, 111ais eela ne ferait que repousser 
davantage une rUOl'me que reclament les professionnels de 
I'insolvabilite. 

Comme Ie savent les membres du comite, Ie ehapitre 47 prevoit 
un exam en de la loi cinq ans apres son entree en vigueur, ce qui 
donl1era l'oecasion de se pencher de nouveau sur ces dispositions, 
entre autres sujets de debat. 

Monsieur Ie president, au nom du ministre Prentice, je remercie 
Ie comite de m'avoir donne \'oecasiol1 de parler aujourd'hui de 
cet important projet de loi. Je serai heureux de repondre it vos 
questions. 
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